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IUDPHZRUN� IRU� D� EDODQFHG� DVVHVVPHQW� WDNLQJ� LQWR� DFFRXQW� ERWK� DGYHUVH� HIIHFWV� RQ� FRPSHWLWLRQ� DQG�
SUR�FRPSHWLWLYH� HIIHFWV�

��� 7KH� SXUSRVH�RI� WKHVH� JXLGHOLQHV� LV� WR� SURYLGH� DQ� DQDO\WLFDO� IUDPHZRUN� IRU� WKH�PRVW� FRPPRQ� W\SHV� RI�
KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�� WKH\� GHDO�ZLWK� UHVHDUFK� DQG� GHYHORSPHQW� DJUHHPHQWV�� SURGXFWLRQ�
DJUHHPHQWV� LQFOXGLQJ� VXEFRQWUDFWLQJ� DQG� VSHFLDOLVDWLRQ� DJUHHPHQWV�� SXUFKDVLQJ� DJUHHPHQWV�� FRPPHUä
FLDOLVDWLRQ� DJUHHPHQWV�� VWDQGDUGLVDWLRQ� DJUHHPHQWV� LQFOXGLQJ� VWDQGDUG� FRQWUDFWV�� DQG� LQIRUPDWLRQ�
H[FKDQJH�� 7KLV� IUDPHZRUN� LV� SULPDULO\� EDVHG� RQ� OHJDO� DQG� HFRQRPLF� FULWHULD� WKDW� KHOS� WR� DQDO\VH� D�
KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� DQG� WKH� FRQWH[W� LQ� ZKLFK� LW� RFFXUV�� (FRQRPLF� FULWHULD� VXFK� DV� WKH�
PDUNHW� SRZHU� RI� WKH� SDUWLHV� DQG� RWKHU� IDFWRUV� UHODWLQJ� WR� WKH�PDUNHW� VWUXFWXUH� IRUP� D� NH\� HOHPHQW� RI�
WKH� DVVHVVPHQW� RI� WKH�PDUNHW� LPSDFW� OLNHO\� WR� EH� FDXVHG� E\� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� DQG��
WKHUHIRUH�� IRU� WKH� DVVHVVPHQW� XQGHU� $UWLFOH� ����

��� 7KHVH� JXLGHOLQHV� DSSO\� WR� WKH�PRVW� FRPPRQ� W\SHV� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� LUUHVSHFWLYH�
RI� WKH� OHYHO� RI� LQWHJUDWLRQ� WKH\� HQWDLO� ZLWK� WKH� H[FHSWLRQ� RI� RSHUDWLRQV� FRQVWLWXWLQJ� D� FRQFHQWUDWLRQ�
ZLWKLQ� WKH�PHDQLQJ� RI�$UWLFOH��� RI� &RXQFLO� 5HJXODWLRQ� �(&��1R� ��������� RI� ��� -DQXDU\������ RQ� WKH�
FRQWURO� RI� FRQFHQWUDWLRQV� EHWZHHQ� XQGHUWDNLQJV����� �¶WKH�0HUJHU� 5HJXODWLRQ·�� DV� ZRXOG� EH� WKH� FDVH�� IRU�
H[DPSOH�� ZLWK� MRLQW� YHQWXUHV� SHUIRUPLQJ� RQ� D� ODVWLQJ� EDVLV� DOO� WKH� IXQFWLRQV� RI� DQ� DXWRQRPRXV�
HFRQRPLF� HQWLW\� �¶IXOO�IXQFWLRQ� MRLQW� YHQWXUHV·������

(1&� ����� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

��� :LWK� HIIHFW� IURP� �� 'HFHPEHU� ������ $UWLFOH� ��� RI� WKH� (&� 7UHDW\� KDV� EHFRPH� $UWLFOH� ���� RI� WKH� 7UHDW\� RQ� WKH�
)XQFWLRQLQJ� RI� WKH� (XURSHDQ� 8QLRQ� �¶7)(8·��� 7KH� WZR� $UWLFOHV� DUH�� LQ� VXEVWDQFH�� LGHQWLFDO�� )RU� WKH� SXUSRVHV� RI� WKHVH�
JXLGHOLQHV�� UHIHUHQFHV� WR� $UWLFOH� ���� RI� WKH� 7)(8� VKRXOG� EH� XQGHUVWRRG� DV� UHIHUHQFHV� WR� $UWLFOH� ��� RI� WKH� (&� 7UHDW\�
ZKHUH�DSSURSULDWH��7KH�7)(8�DOVR� LQWURGXFHG�FHUWDLQ�FKDQJHV� LQ� WHUPLQRORJ\�� VXFK�DV� WKH� UHSODFHPHQW�RI� ¶&RPPXQLW\·�
E\� ¶8QLRQ·� DQG� ¶FRPPRQ� PDUNHW·� E\� ¶LQWHUQDO� PDUNHW·�� 7KH� WHUPLQRORJ\� RI� WKH� 7)(8� ZLOO� EH� XVHG� WKURXJKRXW� WKHVH�
JXLGHOLQHV�

���� 2-� /� ���� ����������� S�� ��
���� 6HH� $UWLFOH� ����� RI� WKH� 0HUJHU� 5HJXODWLRQ�� +RZHYHU�� LQ� DVVHVVLQJ� ZKHWKHU� WKHUH� LV� D� IXOO�IXQFWLRQ� MRLQW� YHQWXUH�� WKH�

&RPPLVVLRQ� H[DPLQHV� ZKHWKHU� WKH� MRLQW� YHQWXUH� LV� DXWRQRPRXV� LQ� DQ� RSHUDWLRQDO� VHQVH�� 7KLV� GRHV� QRW� PHDQ� WKDW� LW�
HQMR\V� DXWRQRP\� IURP� LWV� SDUHQW� FRPSDQLHV� DV� UHJDUGV� WKH� DGRSWLRQ� RI� LWV� VWUDWHJLF� GHFLVLRQV� �VHH� &RPPLVVLRQ�
&RQVROLGDWHG� -XULVGLFWLRQDO� 1RWLFH� XQGHU� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ��������� RQ� WKH� FRQWURO� RI� FRQFHQWUDWLRQV�
EHWZHHQ� XQGHUWDNLQJV�� 2-� &� ���� ����������� S�� ��� SDUDJUDSKV� ��²���� �¶&RQVROLGDWHG� -XULVGLFWLRQDO� 1RWLFH·���� ,W� DOVR�
QHHGV� WR� EH� UHFDOOHG� WKDW� LI� WKH� FUHDWLRQ� RI� D� MRLQW� YHQWXUH� FRQVWLWXWLQJ� D� FRQFHQWUDWLRQ� XQGHU� $UWLFOH� �� RI� WKH�0HUJHU�
5HJXODWLRQ� KDV� DV� LWV� REMHFW� RU� HIIHFW� WKH� FRRUGLQDWLRQ� RI� WKH� FRPSHWLWLYH� EHKDYLRXU� RI� XQGHUWDNLQJV� WKDW� UHPDLQ�
LQGHSHQGHQW�� WKHQ� WKDW� FRRUGLQDWLRQ�ZLOO� EH� DSSUDLVHG� XQGHU� $UWLFOH� ���� RI� WKH� 7UHDW\� �VHH� $UWLFOH� ����� RI� WKH�0HUJHU�
5HJXODWLRQ��



��� *LYHQ� WKH� SRWHQWLDOO\� ODUJH� QXPEHU� RI� W\SHV� DQG� FRPELQDWLRQV� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DQG�PDUNHW�
FLUFXPVWDQFHV� LQ� ZKLFK� WKH\� RSHUDWH�� LW� LV� GLIILFXOW� WR� SURYLGH� VSHFLILF� DQVZHUV� IRU� HYHU\� SRVVLEOH�
VFHQDULR�� 7KHVH� JXLGHOLQHV� ZLOO� QHYHUWKHOHVV� DVVLVW� EXVLQHVVHV� LQ� DVVHVVLQJ� WKH� FRPSDWLELOLW\� RI� DQ�
LQGLYLGXDO� FR�RSHUDWLRQ� DJUHHPHQW� ZLWK� $UWLFOH� ����� 7KRVH� FULWHULD� GR� QRW�� KRZHYHU�� FRQVWLWXWH� D�
¶FKHFNOLVW·� ZKLFK� FDQ� EH� DSSOLHG� PHFKDQLFDOO\�� (DFK� FDVH� PXVW� EH� DVVHVVHG� RQ� WKH� EDVLV� RI� LWV� RZQ�
IDFWV�� ZKLFK� PD\� UHTXLUH� D� IOH[LEOH� DSSOLFDWLRQ� RI� WKHVH� JXLGHOLQHV�

��� 7KH� FULWHULD� VHW� RXW� LQ� WKHVH� JXLGHOLQHV� DSSO\� WR� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� FRQFHUQLQJ� ERWK�
JRRGV� DQG� VHUYLFHV� �FROOHFWLYHO\� UHIHUUHG� WR� DV� ¶SURGXFWV·��� 7KHVH� JXLGHOLQHV� FRPSOHPHQW� &RPPLVVLRQ�
5HJXODWLRQ� �(8�� 1R� >«@� RI� >«@� RQ� WKH� DSSOLFDWLRQ�RI�$UWLFOH� ������� RI� WKH� 7UHDW\�RQ� WKH� )XQFWLRQLQJ�
RI� WKH� (XURSHDQ� 8QLRQ� WR� FHUWDLQ� FDWHJRULHV� RI� UHVHDUFK� DQG� GHYHORSPHQW� DJUHHPHQWV����� �¶WKH� 5	'�
%ORFN� ([HPSWLRQ� 5HJXODWLRQ·�� DQG� &RPPLVVLRQ� 5HJXODWLRQ� �(8�� 1R� >«@� RI� >«@� RQ� WKH� DSSOLFDWLRQ� RI�
$UWLFOH� ������� RI� WKH� 7UHDW\� RQ� WKH� )XQFWLRQLQJ� RI� WKH� (XURSHDQ� 8QLRQ� WR� FHUWDLQ� FDWHJRULHV� RI�
VSHFLDOLVDWLRQ� DJUHHPHQWV����� �¶WKH� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ·��

��� $OWKRXJK� WKHVH� JXLGHOLQHV� FRQWDLQ� FHUWDLQ� UHIHUHQFHV� WR� FDUWHOV�� WKH\� DUH� QRW� LQWHQGHG� WR� JLYH� DQ\�
JXLGDQFH� DV� WR� ZKDW� GRHV� DQG� GRHV� QRW� FRQVWLWXWH� D� FDUWHO� DV� GHILQHG� E\� WKH� GHFLVLRQDO� SUDFWLFH� RI� WKH�
&RPPLVVLRQ� DQG� WKH� FDVH�ODZ� RI� WKH� &RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ� 8QLRQ�

���� 7KH� WHUP� ¶FRPSHWLWRUV·� DV�XVHG� LQ� WKHVH�JXLGHOLQHV� LQFOXGHV�ERWK� DFWXDO�DQG�SRWHQWLDO� FRPSHWLWRUV��7ZR�
FRPSDQLHV� DUH� WUHDWHG� DV� DFWXDO� FRPSHWLWRUV� LI� WKH\� DUH� DFWLYH� RQ� WKH� VDPH� UHOHYDQW� PDUNHW�� $�
FRPSDQ\� LV� WUHDWHG� DV� D� SRWHQWLDO� FRPSHWLWRU� RI� DQRWKHU� FRPSDQ\� LI�� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW��
LQ� FDVH� RI� D� VPDOO� EXW� SHUPDQHQW� LQFUHDVH� LQ� UHODWLYH� SULFHV� LW� LV� OLNHO\� WKDW� WKH� IRUPHU�� ZLWKLQ� D� VKRUW�
SHULRG� RI� WLPH������ ZRXOG� XQGHUWDNH� WKH� QHFHVVDU\� DGGLWLRQDO� LQYHVWPHQWV� RU� RWKHU� QHFHVVDU\� VZLWFKLQJ�
FRVWV� WR� HQWHU� WKH� UHOHYDQW� PDUNHW� RQ� ZKLFK� WKH� ODWWHU� LV� DFWLYH�� 7KLV� DVVHVVPHQW� KDV� WR� EH� EDVHG� RQ�
UHDOLVWLF� JURXQGV�� WKH� PHUH� WKHRUHWLFDO� SRVVLELOLW\� WR� HQWHU� D� PDUNHW� LV� QRW� VXIILFLHQW� �VHH� &RPPLVVLRQ�
1RWLFH� RQ� WKH� GHILQLWLRQ� RI� WKH� UHOHYDQW� PDUNHW� IRU� WKH� SXUSRVHV� RI� &RPPXQLW\� FRPSHWLWLRQ� ODZ������
�¶WKH� 0DUNHW� 'HILQLWLRQ� 1RWLFH·��

���� &RPSDQLHV� WKDW� IRUP� SDUW� RI� WKH� VDPH� ¶XQGHUWDNLQJ·� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������� DUH� QRW�
FRQVLGHUHG� WR� EH� FRPSHWLWRUV� IRU� WKH� SXUSRVHV� RI� WKHVH� JXLGHOLQHV�� $UWLFOH� ���� RQO\� DSSOLHV� WR�
DJUHHPHQWV� EHWZHHQ� LQGHSHQGHQW� XQGHUWDNLQJV�� :KHQ� D� FRPSDQ\� H[HUFLVHV� GHFLVLYH� LQIOXHQFH� RYHU�
DQRWKHU� FRPSDQ\� WKH\� IRUP� D� VLQJOH� HFRQRPLF� HQWLW\� DQG�� KHQFH�� DUH�SDUW�RI� WKH� VDPH�XQGHUWDNLQJ������
7KH� VDPH� LV� WUXH� IRU� VLVWHU� FRPSDQLHV�� WKDW� LV� WR� VD\�� FRPSDQLHV� RYHU� ZKLFK� GHFLVLYH� LQIOXHQFH� LV�
H[HUFLVHG�E\� WKH� VDPH� SDUHQW� FRPSDQ\�� 7KH\� DUH� FRQVHTXHQWO\� QRW� FRQVLGHUHG� WR� EH� FRPSHWLWRUV� HYHQ�
LI� WKH\� DUH� ERWK� DFWLYH� RQ� WKH� VDPH� UHOHYDQW� SURGXFW� DQG� JHRJUDSKLF� PDUNHWV�

���� $JUHHPHQWV� WKDW�DUH�HQWHUHG� LQWR�EHWZHHQ�XQGHUWDNLQJV�RSHUDWLQJ�DW� D�GLIIHUHQW� OHYHO�RI� WKH�SURGXFWLRQ�
RU� GLVWULEXWLRQ� FKDLQ�� WKDW� LV� WR� VD\�� YHUWLFDO� DJUHHPHQWV�� DUH� LQ� SULQFLSOH� GHDOW� ZLWK� LQ� &RPPLVVLRQ�
5HJXODWLRQ� �(8��1R� ��������� RI����$SULO������ RQ� WKH� DSSOLFDWLRQ�RI�$UWLFOH�������� RI� WKH�7UHDW\�RQ
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���� :KDW� FRQVWLWXWHV�D� ¶VKRUW�SHULRG�RI� WLPH·� GHSHQGV�RQ� WKH� IDFWV�RI� WKH� FDVH�DW�KDQG�� LWV� OHJDO�DQG�HFRQRPLF�FRQWH[W��DQG��

LQ�SDUWLFXODU��RQ�ZKHWKHU� WKH� FRPSDQ\� LQ�TXHVWLRQ� LV� D�SDUW\� WR� WKH�DJUHHPHQW�RU� D� WKLUG�SDUW\�� ,Q� WKH� ILUVW� FDVH�� WKDW� LV�
WR� VD\��ZKHUH� LW� LV� DQDO\VHG�ZKHWKHU� D� SDUW\� WR� DQ� DJUHHPHQW� VKRXOG� EH� FRQVLGHUHG� D�SRWHQWLDO� FRPSHWLWRU�RI� WKH�RWKHU�
SDUW\�� WKH�&RPPLVVLRQ�ZRXOG�QRUPDOO\�FRQVLGHU�D� ORQJHU�SHULRG� WR�EH� D� ¶VKRUW�SHULRG�RI� WLPH·� WKDQ� LQ� WKH� VHFRQG�FDVH��
WKDW� LV� WR� VD\��ZKHUH� WKH� FDSDFLW\�RI� D� WKLUG� SDUW\� WR� DFW� DV� D� FRPSHWLWLYH� FRQVWUDLQW� RQ� WKH� SDUWLHV� WR� DQ� DJUHHPHQW� LV�
DQDO\VHG��)RU� D� WKLUG� SDUW\� WR� EH� FRQVLGHUHG� D� SRWHQWLDO� FRPSHWLWRU��PDUNHW� HQWU\�ZRXOG�QHHG� WR� WDNH� SODFH� VXIILFLHQWO\�
IDVW� VR� WKDW� WKH� WKUHDW� RI� SRWHQWLDO� HQWU\� LV� D� FRQVWUDLQW� RQ� WKH� SDUWLHV·� DQG� RWKHU� PDUNHW� SDUWLFLSDQWV·� EHKDYLRXU�� )RU�
WKHVH� UHDVRQV�� ERWK� WKH� 5	'� DQG� WKH� 6SHFLDOLVDWLRQ�%ORFN� ([HPSWLRQ�5HJXODWLRQV� FRQVLGHU� D� SHULRG� RI� QRW�PRUH� WKDQ�
WKUHH� \HDUV� D� ¶VKRUW� SHULRG� RI� WLPH·�

���� 2-� &� ����� ����������� S�� ��� SDUDJUDSK����� VHH� DOVR� WKH� &RPPLVVLRQ·V� 7KLUWHHQWK�5HSRUW� RQ� &RPSHWLWLRQ� 3ROLF\�� SRLQW�
��� DQG� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� (ORSDN�0HWDO� %R[�2GLQ�� 2-� /� ����� ���������� S�� ���

���� 6HH�� IRU� H[DPSOH�� &DVH� &�������� 9LKR�� >����@� (&5� ,������� SDUDJUDSK� ���� 7KH� H[HUFLVH� RI� GHFLVLYH� LQIOXHQFH� E\� WKH�
SDUHQW� FRPSDQ\� RYHU� WKH� FRQGXFW� RI� D� VXEVLGLDU\� FDQ� EH� SUHVXPHG� LQ� FDVH� RI� ZKROO\�RZQHG� VXEVLGLDULHV�� VHH�� IRU�
H[DPSOH��&DVH���������$(*�� >����@�(&5������� SDUDJUDSK�����&DVH�&�������� 3�� 6WRUD�� >����@�(&5�,������� SDUDJUDSK�
���� RU� &DVH� &������� 3�� $N]R�� >����@� (&5� ,������� SDUDJUDSKV� ��� HW� VHT�



WKH� )XQFWLRQLQJ�RI� WKH�(XURSHDQ�8QLRQ� WR� FDWHJRULHV�RI� YHUWLFDO�DJUHHPHQWV� DQG� FRQFHUWHG�SUDFWLFHV�����
�¶WKH� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV·�� DQG� WKH� *XLGHOLQHV� RQ� 9HUWLFDO� 5HVWUDLQWV������
+RZHYHU�� WR� WKH� H[WHQW� WKDW� YHUWLFDO� DJUHHPHQWV�� IRU� H[DPSOH�� GLVWULEXWLRQ� DJUHHPHQWV�� DUH� FRQFOXGHG�
EHWZHHQ� FRPSHWLWRUV�� WKH� HIIHFWV� RI� WKH� DJUHHPHQW� RQ� WKH� PDUNHW� DQG� WKH� SRVVLEOH� FRPSHWLWLRQ�
SUREOHPV� FDQ�EH� VLPLODU� WR� KRUL]RQWDO� DJUHHPHQWV��7KHUHIRUH��YHUWLFDO�DJUHHPHQWV�EHWZHHQ� FRPSHWLWRUV�
IDOO� XQGHU� WKHVH� JXLGHOLQHV������ 6KRXOG� WKHUH� EH� D� QHHG� WR� DOVR� DVVHVV� VXFK� DJUHHPHQWV� XQGHU� WKH� %ORFN�
([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV� DQG� WKH� *XLGHOLQHV� RQ� 9HUWLFDO� 5HVWUDLQWV�� WKLV� ZLOO� EH�
VSHFLILFDOO\� VWDWHG� LQ� WKH� UHOHYDQW� FKDSWHU� RI� WKHVH� JXLGHOLQHV�� ,Q� WKH� DEVHQFH� RI� VXFK� D� UHIHUHQFH�� RQO\�
WKHVH� JXLGHOLQHV� ZLOO� EH� DSSOLFDEOH� WR� YHUWLFDO� DJUHHPHQWV� EHWZHHQ� FRPSHWLWRUV�

���� +RUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� PD\� FRPELQH� GLIIHUHQW� VWDJHV� RI� FR�RSHUDWLRQ�� IRU� H[DPSOH�
UHVHDUFK� DQG� GHYHORSPHQW� �¶5	'·�� DQG� WKH� SURGXFWLRQ� DQG�RU� FRPPHUFLDOLVDWLRQ� RI� LWV� UHVXOWV�� 6XFK�
DJUHHPHQWV�DUH�JHQHUDOO\�DOVR�FRYHUHG�E\� WKHVH�JXLGHOLQHV��:KHQ�XVLQJ� WKHVH�JXLGHOLQHV� IRU� WKH�DQDO\VLV�
RI� VXFK� LQWHJUDWHG� FR�RSHUDWLRQ�� DV� D� JHQHUDO� UXOH�� DOO� WKH� FKDSWHUV� SHUWDLQLQJ� WR� WKH� GLIIHUHQW� SDUWV� RI�
WKH� FR�RSHUDWLRQ� ZLOO� EH� UHOHYDQW�� +RZHYHU�� ZKHUH� WKH� UHOHYDQW� FKDSWHUV� RI� WKHVH� JXLGHOLQHV� FRQWDLQ�
JUDGXDWHG� PHVVDJHV�� IRU� H[DPSOH� ZLWK� UHJDUG� WR� VDIH� KDUERXUV� RU� ZKHWKHU� FHUWDLQ� FRQGXFW� ZLOO�
QRUPDOO\� EH� FRQVLGHUHG� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� E\� REMHFW� RU� E\� HIIHFW�� ZKDW� LV� VHW� RXW� LQ� WKH�
FKDSWHU� SHUWDLQLQJ� WR� WKDW� SDUW� RI� DQ� LQWHJUDWHG� FR�RSHUDWLRQ� ZKLFK� FDQ� EH� FRQVLGHUHG� LWV� ¶FHQWUH� RI�
JUDYLW\·� SUHYDLOV� IRU� WKH� HQWLUH� FR�RSHUDWLRQ�����

���� 7ZR� IDFWRUV� DUH� LQ� SDUWLFXODU� UHOHYDQW� IRU� WKH� GHWHUPLQDWLRQ� RI� WKH� FHQWUH� RI� JUDYLW\� RI� LQWHJUDWHG� FR��
RSHUDWLRQ�� ILUVWO\�� WKH� VWDUWLQJ�SRLQW� RI� WKH� FR�RSHUDWLRQ�� DQG�� VHFRQGO\�� WKH�GHJUHH�RI� LQWHJUDWLRQ�RI� WKH�
GLIIHUHQW� IXQFWLRQV� ZKLFK� DUH� FRPELQHG�� )RU� H[DPSOH�� WKH� FHQWUH� RI� JUDYLW\� RI� D� KRUL]RQWDO� FR��
RSHUDWLRQ� DJUHHPHQW� LQYROYLQJ� ERWK� MRLQW� 5	'� DQG� MRLQW� SURGXFWLRQ� RI� WKH� UHVXOWV� ZRXOG� WKXV�
QRUPDOO\� EH� WKH� MRLQW� 5	'�� DV� WKH� MRLQW� SURGXFWLRQ�ZLOO� RQO\� WDNH� SODFH� LI� WKH� MRLQW� 5	'� LV� VXFFHVVIXO��
7KLV� LPSOLHV� WKDW� WKH� UHVXOWV� RI� WKH� MRLQW� 5	'� DUH� GHFLVLYH� IRU� WKH� VXEVHTXHQW� MRLQW� SURGXFWLRQ�� 7KH�
DVVHVVPHQW� RI� WKH� FHQWUH� RI� JUDYLW\� ZRXOG� FKDQJH� LI� WKH� SDUWLHV� ZRXOG� KDYH� HQJDJHG� LQ� WKH� MRLQW�
SURGXFWLRQ� LQ� DQ\� HYHQW�� WKDW� LV� WR� VD\�� LUUHVSHFWLYH�RI� WKH� MRLQW�5	'�� RU� LI� WKH� DJUHHPHQW�SURYLGHG� IRU�
D� IXOO� LQWHJUDWLRQ� LQ� WKH� DUHD� RI� SURGXFWLRQ� DQG� RQO\� D� SDUWLDO� LQWHJUDWLRQ� RI� VRPH� 5	'� DFWLYLWLHV�� ,Q�
WKLV� FDVH�� WKH� FHQWUH� RI� JUDYLW\� RI� WKH� FR�RSHUDWLRQ� ZRXOG� EH� WKH� MRLQW� SURGXFWLRQ�

���� $UWLFOH� ���� RQO\� DSSOLHV� WR� WKRVH� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�ZKLFK�PD\� DIIHFW� WUDGH� EHWZHHQ�
0HPEHU� 6WDWHV�� 7KH� SULQFLSOHV� RQ� WKH� DSSOLFDELOLW\� RI� $UWLFOH� ���� VHW� RXW� LQ� WKHVH� JXLGHOLQHV� DUH�
WKHUHIRUH� EDVHG� RQ� WKH� DVVXPSWLRQ� WKDW� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� LV� FDSDEOH� RI� DIIHFWLQJ�
WUDGH� EHWZHHQ� 0HPEHU� 6WDWHV� WR� DQ� DSSUHFLDEOH� H[WHQW�

���� 7KH� DVVHVVPHQW� XQGHU�$UWLFOH� ���� DV� GHVFULEHG� LQ� WKHVH� JXLGHOLQHV� LV�ZLWKRXW� SUHMXGLFH� WR� WKH� SRVVLEOH�
SDUDOOHO� DSSOLFDWLRQ� RI� $UWLFOH� ���� RI� WKH� 7UHDW\� WR� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�����

���� 7KHVH� JXLGHOLQHV� DUH� ZLWKRXW� SUHMXGLFH� WR� WKH� LQWHUSUHWDWLRQ� WKH� &RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ�
8QLRQ� PD\� JLYH� WR� WKH� DSSOLFDWLRQ� RI� $UWLFOH� ���� WR� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�

(1&� ����� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 2-� /� ����� ����������� S�� ��
���� 2-� &� ����� ����������� S�� ��
���� 7KLV� GRHV� QRW� DSSO\� ZKHUH� FRPSHWLWRUV� HQWHU� LQWR� D� QRQ�UHFLSURFDO� YHUWLFDO� DJUHHPHQW� DQG� �L�� WKH� VXSSOLHU� LV� D�

PDQXIDFWXUHU� DQG� D� GLVWULEXWRU� RI� JRRGV�� ZKLOH� WKH� EX\HU� LV� D� GLVWULEXWRU� DQG� QRW� D� FRPSHWLQJ� XQGHUWDNLQJ� DW� WKH�
PDQXIDFWXULQJ� OHYHO�� RU� �LL�� WKH� VXSSOLHU� LV� D� SURYLGHU� RI� VHUYLFHV� DW� VHYHUDO� OHYHOV� RI� WUDGH��ZKLOH� WKH� EX\HU� SURYLGHV� LWV�
JRRGV� RU� VHUYLFHV� DW� WKH� UHWDLO� OHYHO� DQG� LV� QRW� D� FRPSHWLQJ� XQGHUWDNLQJ� DW� WKH� OHYHO� RI� WUDGH� ZKHUH� LW� SXUFKDVHV� WKH�
FRQWUDFW� VHUYLFHV�� 6XFK� DJUHHPHQWV� DUH� H[FOXVLYHO\� DVVHVVHG� XQGHU� WKH� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� DQG� WKH� *XLGHOLQHV�
RQ� 9HUWLFDO� 5HVWUDLQWV� �VHH� $UWLFOH� ����� RI� WKH� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV��

���� ,W� VKRXOG�EH� QRWHG� WKDW� WKLV� WHVW� RQO\� DSSOLHV� WR� WKH� UHODWLRQVKLS�EHWZHHQ� WKH�GLIIHUHQW� FKDSWHUV�RI� WKHVH� JXLGHOLQHV��QRW�
WR� WKH� UHODWLRQVKLS� EHWZHHQ� GLIIHUHQW� EORFN� H[HPSWLRQ� UHJXODWLRQV�� 7KH� VFRSH� RI� D� EORFN� H[HPSWLRQ� UHJXODWLRQ� LV�
GHILQHG� E\� LWV� RZQ� SURYLVLRQV�

���� 6HH� &DVH� 7�������� 7HWUD� 3DN� ,�� >����@� (&5�,,� ����� SDUDJUDSKV� ��� HW� VHT�� DQG� *XLGDQFH� RQ� WKH� &RPPLVVLRQ
V�
HQIRUFHPHQW� SULRULWLHV� LQ� DSSO\LQJ� $UWLFOH� ��� RI� WKH� (&� 7UHDW\� WR� DEXVLYH� H[FOXVLRQDU\� FRQGXFW� E\� GRPLQDQW� XQGHUä
WDNLQJV�� 2-� &� ���� ����������� S�� �� �¶$UWLFOH� ���� *XLGDQFH� 3DSHU·��



���� 7KHVH�JXLGHOLQHV� UHSODFH� WKH�&RPPLVVLRQ� JXLGHOLQHV�RQ� WKH� DSSOLFDELOLW\�RI�$UWLFOH���� RI� WKH�(&�7UHDW\�
WR� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV����� ZKLFK� ZHUH� SXEOLVKHG� E\� WKH� &RPPLVVLRQ� LQ� ����� DQG� GR�
QRW� DSSO\� WR� WKH�H[WHQW� WKDW� VHFWRU� VSHFLILF�UXOHV�DSSO\�DV� LV� WKH�FDVH� IRU�FHUWDLQ�DJUHHPHQWV�ZLWK�UHJDUG�
WR� DJULFXOWXUH������ WUDQVSRUW����� RU� LQVXUDQFH������ 7KH� &RPPLVVLRQ� ZLOO� FRQWLQXH� WR� PRQLWRU� WKH�
RSHUDWLRQ� RI� WKH� 5	'� DQG� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQV� DQG� WKHVH� JXLGHOLQHV� EDVHG�
RQ� PDUNHW� LQIRUPDWLRQ� IURP� VWDNHKROGHUV� DQG� QDWLRQDO� FRPSHWLWLRQ� DXWKRULWLHV� DQG� PD\� UHYLVH� WKHVH�
JXLGHOLQHV� LQ� WKH� OLJKW� RI� IXWXUH� GHYHORSPHQWV� DQG� RI� HYROYLQJ� LQVLJKW�

���� 7KH� &RPPLVVLRQ� JXLGHOLQHV� RQ� WKH� DSSOLFDWLRQ� RI� $UWLFOH� ������ RI� WKH� 7UHDW\����� �¶WKH� *HQHUDO�
*XLGHOLQHV·�� FRQWDLQ� JHQHUDO� JXLGDQFH� RQ� WKH� LQWHUSUHWDWLRQ� RI� $UWLFOH� ����� &RQVHTXHQWO\�� WKHVH�
JXLGHOLQHV� KDYH� WR� EH� UHDG� LQ� FRQMXQFWLRQ� ZLWK� WKH� *HQHUDO� *XLGHOLQHV�

����� %DVLF� SULQFLSOHV� IRU� WKH� DVVHVVPHQW� XQGHU� $UWLFOH� ���

���� 7KH� DVVHVVPHQW� XQGHU� $UWLFOH� ���� FRQVLVWV� RI� WZR� VWHSV�� 7KH� ILUVW� VWHS�� XQGHU� $UWLFOH� �������� LV� WR�
DVVHVV� ZKHWKHU� DQ� DJUHHPHQW� EHWZHHQ� XQGHUWDNLQJV�� ZKLFK� LV� FDSDEOH� RI� DIIHFWLQJ� WUDGH� EHWZHHQ�
0HPEHU� 6WDWHV�� KDV� DQ� DQWL�FRPSHWLWLYH� REMHFW� RU� DFWXDO� RU� SRWHQWLDO����� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ�� 7KH� VHFRQG� VWHS�� XQGHU� $UWLFOH� �������� ZKLFK� RQO\� EHFRPHV� UHOHYDQW� ZKHQ� DQ�
DJUHHPHQW� LV� IRXQG� WR� EH� UHVWULFWLYH� RI� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� LV� WR�
GHWHUPLQH� WKH� SUR�FRPSHWLWLYH� EHQHILWV� SURGXFHG� E\� WKDW� DJUHHPHQW� DQG� WR� DVVHVV� ZKHWKHU� WKRVH�
SUR�FRPSHWLWLYH� HIIHFWV� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ������ 7KH� EDODQFLQJ� RI� UHVWULFWLYH�
DQG� SUR�FRPSHWLWLYH� HIIHFWV� LV� FRQGXFWHG� H[FOXVLYHO\� ZLWKLQ� WKH� IUDPHZRUN� ODLG� GRZQ� E\�
$UWLFOH� ������������ ,I� WKH� SUR�FRPSHWLWLYH� HIIHFWV� GR� QRW� RXWZHLJK� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ��
$UWLFOH� ������� VWLSXODWHV� WKDW� WKH� DJUHHPHQW� VKDOO� EH� DXWRPDWLFDOO\� YRLG�

���� 7KH� DQDO\VLV� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�KDV� FHUWDLQ� FRPPRQ� HOHPHQWV�ZLWK� WKH� DQDO\VLV�RI�
KRUL]RQWDO�PHUJHUV�SHUWDLQLQJ� WR� WKH� SRWHQWLDO� UHVWULFWLYH�HIIHFWV�� LQ� SDUWLFXODU�DV� UHJDUGV� MRLQW� YHQWXUHV��
7KHUH� LV� RIWHQ� RQO\� D� ILQH� OLQH� EHWZHHQ� IXOO�IXQFWLRQ� MRLQW� YHQWXUHV� WKDW� IDOO� XQGHU� WKH� 0HUJHU� 5HJXä
ODWLRQ� DQG�QRQ�IXOO�IXQFWLRQ� MRLQW� YHQWXUHV� WKDW� DUH� DVVHVVHG�XQGHU�$UWLFOH������+HQFH�� WKHLU� HIIHFWV� FDQ�
EH� TXLWH� VLPLODU�

���� ,Q� FHUWDLQ� FDVHV�� FRPSDQLHV� DUH� HQFRXUDJHG�E\� SXEOLF� DXWKRULWLHV� WR� HQWHU� LQWR� KRUL]RQWDO� FR�RSHUDWLRQ�
DJUHHPHQWV� LQ� RUGHU� WR� DWWDLQ� D� SXEOLF� SROLF\� REMHFWLYH� E\�ZD\� RI� VHOI�UHJXODWLRQ��+RZHYHU�� FRPSDQLHV�
UHPDLQ� VXEMHFW� WR� $UWLFOH� ���� LI� D� QDWLRQDO� ODZ� PHUHO\� HQFRXUDJHV� RU� PDNHV� LW� HDVLHU� IRU� WKHP� WR

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� ����

���� 2-� &� ��� ���������� S�� ��� 7KHVH� JXLGHOLQHV� GR� QRW� FRQWDLQ� D� VHSDUDWH� FKDSWHU� RQ� ¶HQYLURQPHQWDO� DJUHHPHQWV·� DV�ZDV� WKH�
FDVH� LQ� WKH� SUHYLRXV� JXLGHOLQHV�� 6WDQGDUG�VHWWLQJ� LQ� WKH� HQYLURQPHQW� VHFWRU�� ZKLFK� ZDV� WKH� PDLQ� IRFXV� RI� WKH� IRUPHU�
FKDSWHU� RQ� HQYLURQPHQWDO� DJUHHPHQWV�� LV� PRUH� DSSURSULDWHO\� GHDOW� ZLWK� LQ� WKH� VWDQGDUGLVDWLRQ� FKDSWHU� RI� WKHVH�
JXLGHOLQHV�� ,Q� JHQHUDO�� GHSHQGLQJ� RQ� WKH� FRPSHWLWLRQ� LVVXHV� ¶HQYLURQPHQWDO� DJUHHPHQWV·� JLYH� ULVH� WR�� WKH\� DUH� WR� EH�
DVVHVVHG� XQGHU� WKH� UHOHYDQW� FKDSWHU� RI� WKHVH� JXLGHOLQHV�� EH� LW� WKH� FKDSWHU� RQ� 5	'�� SURGXFWLRQ�� FRPPHUFLDOLVDWLRQ� RU�
VWDQGDUGLVDWLRQ� DJUHHPHQWV�

���� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ���������� RI� ��� -XO\� ����� DSSO\LQJ� FHUWDLQ� UXOHV� RI� FRPSHWLWLRQ� WR� WKH� SURGXFWLRQ� RI��
DQG� WUDGH� LQ�� DJULFXOWXUDO� SURGXFWV�� 2-� /� ����� ���������� S�� ��

���� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ��������� RI� ��� )HEUXDU\� ����� DSSO\LQJ� UXOHV� RI� FRPSHWLWLRQ� WR� WUDQVSRUW� E\� UDLO�� URDG�
DQG� LQODQG� ZDWHUZD\�� 2-� /� ���� ���������� S�� ��� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ��������� RI� ��� )HEUXDU\� ����� RQ� WKH�
DSSOLFDWLRQ� RI� $UWLFOH� ������ RI� WKH� 7UHDW\� WR� FHUWDLQ� FDWHJRULHV� RI� DJUHHPHQWV� DQG� FRQFHUWHG� SUDFWLFHV� EHWZHHQ� OLQHU�
VKLSSLQJ� FRPSDQLHV� �FRQVRUWLD��� 2-� /� ���� ����������� S�� ��� &RPPLVVLRQ� 5HJXODWLRQ� �(&�� 1R� ��������� RI� ��� $SULO�
����� RQ� WKH� DSSOLFDWLRQ� RI� $UWLFOH� ������ RI� WKH� 7UHDW\� WR� FHUWDLQ� FDWHJRULHV� RI� DJUHHPHQWV�� GHFLVLRQV� DQG� FRQFHUWHG�
SUDFWLFHV� EHWZHHQ� OLQHU� VKLSSLQJ� FRPSDQLHV� �FRQVRUWLD���2-� /� ����� ����������� S�� ���� *XLGHOLQHV� RQ� WKH� DSSOLFDWLRQ�RI�
$UWLFOH� ��� RI� WKH� (&� 7UHDW\� WR� PDULWLPH� WUDQVSRUW� VHUYLFHV�� 2-� &� ����� ����������� S�� ��

���� &RPPLVVLRQ� 5HJXODWLRQ� �(8�� 1R� ��������� RI� ���0DUFK� ����� RQ� WKH� DSSOLFDWLRQ� RI� $UWLFOH� ������� RI� WKH� 7UHDW\� RQ�
WKH� )XQFWLRQLQJ� RI� WKH� (XURSHDQ� 8QLRQ� WR� FHUWDLQ� FDWHJRULHV� RI� DJUHHPHQWV�� GHFLVLRQV� DQG� FRQFHUWHG� SUDFWLFHV� LQ� WKH�
LQVXUDQFH� VHFWRU�� 2-� /� ���� ����������� S�� ��

���� 2-� &� ����� ����������� S�� ���
���� $UWLFOH� ������� SURKLELWV� ERWK� DFWXDO� DQG� SRWHQWLDO� DQWL�FRPSHWLWLYH� HIIHFWV�� VHH� IRU� H[DPSOH� &DVH� &������ 3�� -RKQ�'HHUH��

>����@� (&5� ,������� SDUDJUDSK� ���� &DVH� &��������� $VQHI�(TXLID[�� >����@� (&5� ,�������� SDUDJUDSK� ���
���� 6HH� -RLQHG� &DVHV� &�������� 3� DQG� RWKHUV�� *OD[R6PLWK.OLQH�� >����@� (&5� ,������� SDUDJUDSK� ���
���� 6HH� &DVH� 7�������� 9DQ� GHQ� %HUJK� )RRGV�� >����@� (&5� ,,������� SDUDJUDSK������ &DVH� 7���������0pWURSROH� WpOpYLVLRQ� �0��

DQG�RWKHUV�� >����@� (&5� ,,������� SDUDJUDSK�����&DVH�7���������2��� >����@� (&5� ,,������� SDUDJUDSKV���� HW� VHT���ZKHUH�
WKH� *HQHUDO� &RXUW� KHOG� WKDW� LW� LV� RQO\� LQ� WKH� SUHFLVH� IUDPHZRUN� RI� $UWLFOH� ������� WKDW� WKH� SUR�� DQG� DQWL�FRPSHWLWLYH�
DVSHFWV� RI� D� UHVWULFWLRQ� PD\� EH� ZHLJKHG�



HQJDJH� LQ� DXWRQRPRXV� DQWL�FRPSHWLWLYH� FRQGXFW������ ,Q� RWKHU� ZRUGV�� WKH� IDFW� WKDW� SXEOLF� DXWKRULWLHV�
HQFRXUDJH� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� GRHV� QRW� PHDQ� WKDW� LW� LV� SHUPLVVLEOH� XQGHU�
$UWLFOH� ��������� ,W� LV� RQO\� LI� DQWL�FRPSHWLWLYH� FRQGXFW� LV� UHTXLUHG� RI� FRPSDQLHV� E\� QDWLRQDO� OHJLVODWLRQ��
RU� LI� WKH� ODWWHU� FUHDWHV� D� OHJDO� IUDPHZRUN� ZKLFK� SUHFOXGHV� DOO� VFRSH� IRU� FRPSHWLWLYH� DFWLYLW\� RQ� WKHLU�
SDUW�� WKDW� $UWLFOH� ���� GRHV� QRW� DSSO\������ ,Q� VXFK� D� VLWXDWLRQ�� WKH� UHVWULFWLRQ� RI� FRPSHWLWLRQ� LV� QRW�
DWWULEXWDEOH�� DV�$UWLFOH����� LPSOLFLWO\� UHTXLUHV�� WR� WKH� DXWRQRPRXV� FRQGXFW� RI� WKH� FRPSDQLHV� DQG� WKH\�
DUH� VKLHOGHG� IURP� DOO� WKH� FRQVHTXHQFHV� RI� DQ� LQIULQJHPHQW� RI� WKDW� DUWLFOH������ (DFK� FDVH� PXVW� EH�
DVVHVVHG� RQ� LWV� RZQ� IDFWV� DFFRUGLQJ� WR� WKH� JHQHUDO� SULQFLSOHV� VHW� RXW� LQ� WKHVH� JXLGHOLQHV�

������� $UWLFOH� ������

���� $UWLFOH� ������� SURKLELWV� DJUHHPHQWV� WKH� REMHFW� RU� HIIHFW� RI� ZKLFK� LV� WR� UHVWULFW����� FRPSHWLWLRQ�

�L�� 5�H�V�W�U�L�F�W�L�R�Q�V� R�I� F�R�P�S�H�W�L�W�L�R�Q� E�\� R�E�M�H�F�W

���� 5HVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW� DUH� WKRVH� WKDW� E\� WKHLU� YHU\� QDWXUH� KDYH� WKH� SRWHQWLDO� WR� UHVWULFW�
FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������������ ,W� LV� QRW� QHFHVVDU\� WR� H[DPLQH� WKH� DFWXDO� RU�
SRWHQWLDO� HIIHFWV� RI� DQ� DJUHHPHQW� RQ� WKH� PDUNHW� RQFH� LWV� DQWL�FRPSHWLWLYH� REMHFW� KDV� EHHQ� HVWDEä
OLVKHG�����

���� $FFRUGLQJ� WR� WKH� VHWWOHG� FDVH�ODZ� RI� WKH� &RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ� 8QLRQ�� LQ� RUGHU� WR� DVVHVV�
ZKHWKHU� DQ� DJUHHPHQW� KDV� DQ� DQWL�FRPSHWLWLYH� REMHFW�� UHJDUG� PXVW� EH� KDG� WR� WKH� FRQWHQW� RI� WKH�
DJUHHPHQW�� WKH� REMHFWLYHV� LW� VHHNV� WR� DWWDLQ�� DQG� WKH� HFRQRPLF� DQG� OHJDO� FRQWH[W� RI� ZKLFK� LW� IRUPV�
SDUW�� ,Q� DGGLWLRQ�� DOWKRXJK� WKH� SDUWLHV·� LQWHQWLRQ� LV� QRW� D� QHFHVVDU\� IDFWRU� LQ� GHWHUPLQLQJ� ZKHWKHU� DQ�
DJUHHPHQW� KDV� DQ� DQWL�FRPSHWLWLYH� REMHFW�� WKH� &RPPLVVLRQ� PD\� QHYHUWKHOHVV� WDNH� WKLV� DVSHFW� LQWR�
DFFRXQW� LQ� LWV� DQDO\VLV������ )XUWKHU�JXLGDQFH�ZLWK� UHJDUG� WR� WKH�QRWLRQ� RI� UHVWULFWLRQV�RI� FRPSHWLWLRQ�E\�
REMHFW� FDQ� EH� REWDLQHG� LQ� WKH� *HQHUDO� *XLGHOLQHV�

�LL�� 5�H�V�W�U�L�F�W�L�Y�H� H�I�I�H�F�W�V� R�Q� F�R�P�S�H�W�L�W�L�R�Q

���� ,I� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� GRHV� QRW� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW�� LW� PXVW� EH� H[DPLQHG�
ZKHWKHU� LW� KDV� DSSUHFLDEOH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� $FFRXQW� PXVW� EH� WDNHQ� RI� ERWK� DFWXDO�
DQG� SRWHQWLDO� HIIHFWV�� ,Q� RWKHU� ZRUGV�� WKH� DJUHHPHQW� PXVW� DW� OHDVW� EH� OLNHO\� WR� KDYH� DQWL�FRPSHWLWLYH�
HIIHFWV�

���� )RU� DQ� DJUHHPHQW� WR� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������� LW�
PXVW� KDYH�� RU� EH� OLNHO\� WR� KDYH�� DQ� DSSUHFLDEOH� DGYHUVH� LPSDFW� RQ� DW� OHDVW� RQH� RI� WKH� SDUDPHWHUV� RI�
FRPSHWLWLRQ� RQ� WKH� PDUNHW�� VXFK� DV� SULFH�� RXWSXW�� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\� RU� LQQRYDWLRQ��
$JUHHPHQWV� FDQ� KDYH� VXFK� HIIHFWV� E\� DSSUHFLDEO\� UHGXFLQJ� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� WR� WKH�
DJUHHPHQW� RU� EHWZHHQ� DQ\� RQH� RI� WKHP� DQG� WKLUG� SDUWLHV��7KLV�PHDQV� WKDW� WKH� DJUHHPHQW�PXVW� UHGXFH�
WKH� SDUWLHV·� GHFLVLRQ�PDNLQJ� LQGHSHQGHQFH������ HLWKHU� GXH� WR� REOLJDWLRQV� FRQWDLQHG� LQ� WKH� DJUHHPHQW�
ZKLFK� UHJXODWH� WKH�PDUNHW� FRQGXFW� RI� DW� OHDVW� RQH� RI� WKH� SDUWLHV�RU� E\� LQIOXHQFLQJ� WKH�PDUNHW� FRQGXFW�
RI� DW� OHDVW� RQH� RI� WKH� SDUWLHV� E\� FDXVLQJ� D� FKDQJH� LQ� LWV� LQFHQWLYHV�

(1&� ����� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH� MXGJPHQW� RI� ��� 2FWREHU� ����� LQ� &DVH� &�������� 3�� 'HXWVFKH� 7HOHNRP�� (&5� ,� QRW� \HW� UHSRUWHG�� SDUDJUDSK� ��� DQG�
WKH� FDVH�ODZ� FLWHG� WKHUHLQ�

���� 6HH� &DVH� &��������� &,)�� >����@� (&5� ,������� SDUDJUDSKV� ��²���� -RLQHG� &DVHV� 7�������� DQG� 7��������� )UHQFK� %HHI��
>����@� (&5� ,,������� SDUDJUDSK����� &DVH� 7������� $VLD�0RWRU� )UDQFH� ,,�� >����@� (&5� ,,������ SDUDJUDSK����� DQG� &DVH� 7��
�������� 7UpILOXQLRQ�� >����@� (&5� ,,������� SDUDJUDSK� ����

���� 6HH� &DVH� &�������� 3�� 'HXWVFKH� 7HOHNRP�� SDUDJUDSK� ������� 7KLV� SRVVLELOLW\� KDV� EHHQ� QDUURZO\� LQWHUSUHWHG�� VHH�� IRU�
H[DPSOH�� -RLQHG� &DVHV� ������� DQG� RWKHUV�� 9DQ� /DQGHZ\FN�� >����@� (&5� ������ SDUDJUDSKV� ���²����� -RLQHG� &DVHV�
������� DQG� RWKHUV�� 6WLFKWLQJ� 6LJDUHWWHQLQGXVWULH�� >����@� (&5� ������ SDUDJUDSKV� ��²���� DQG� -RLQHG� &DVHV� &�������� 3�
DQG� &�������� 3�� /DGEURNH� 5DFLQJ�� >����@� (&5� ,������� SDUDJUDSKV� ��� HW� VHT�

���� $W� OHDVW� XQWLO� D� GHFLVLRQ� WR� GLVDSSO\� WKH� QDWLRQDO� OHJLVODWLRQ�KDV� EHHQ� DGRSWHG� DQG� WKDW� GHFLVLRQ�KDV� EHFRPH� GHILQLWLYH��
VHH� &DVH� &��������� &,)�� SDUDJUDSKV� ��� HW� VHT�

���� )RU� WKH� SXUSRVH� RI� WKHVH� JXLGHOLQHV�� WKH� WHUP� ¶UHVWULFWLRQ� RI� FRPSHWLWLRQ·� LQFOXGHV� WKH� SUHYHQWLRQ� DQG� GLVWRUWLRQ� RI�
FRPSHWLWLRQ�

���� 6HH�� IRU� H[DPSOH�� &DVH� &��������� %,'6�� >����@� (&5� ,������� SDUDJUDSK� ���
���� 6HH�� IRU� H[DPSOH�� -RLQHG� &DVHV� &�������� 3� DQG� RWKHUV�� *OD[R6PLWK.OLQH�� SDUDJUDSK� ���� &DVH� &��������� %,'6��

SDUDJUDSK� ���� &DVH� &������� 7�0RELOH� 1HWKHUODQGV�� (&5� >����@� ,������� SDUDJUDSK� ��� HW� VHT��� &DVH� &������ 3�� -RKQ�
'HHUH�� SDUDJUDSK� ���

���� 6HH�� IRU� H[DPSOH�� -RLQHG� &DVHV� &�������� 3� DQG� RWKHUV�� *OD[R6PLWK.OLQH�� SDUDJUDSK� ���� &DVH� &��������� %,'6��
SDUDJUDSKV� ��� HW� VHT�

���� 6HH� &DVH� &������ 3�� -RKQ� 'HHUH�� SDUDJUDSK� ���� &DVH� &��������� $VQHI�(TXLID[�� SDUDJUDSK� ���



���� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� UHOHYDQW� PDUNHW� DUH� OLNHO\� WR� RFFXU� ZKHUH� LW� FDQ� EH�
H[SHFWHG�ZLWK� D� UHDVRQDEOH� GHJUHH� RI� SUREDELOLW\� WKDW�� GXH� WR� WKH� DJUHHPHQW�� WKH�SDUWLHV�ZRXOG� EH� DEOH�
WR� SURILWDEO\� UDLVH� SULFHV� RU� UHGXFH� RXWSXW�� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\� RU� LQQRYDWLRQ�� 7KLV� ZLOO�
GHSHQG� RQ� VHYHUDO� IDFWRUV� VXFK� DV� WKH� QDWXUH� DQG� FRQWHQW� RI� WKH� DJUHHPHQW�� WKH� H[WHQW� WR� ZKLFK� WKH�
SDUWLHV� LQGLYLGXDOO\� RU� MRLQWO\� KDYH� RU� REWDLQ� VRPH� GHJUHH� RI� PDUNHW� SRZHU�� DQG� WKH� H[WHQW� WR� ZKLFK�
WKH� DJUHHPHQW� FRQWULEXWHV� WR� WKH� FUHDWLRQ�� PDLQWHQDQFH� RU� VWUHQJWKHQLQJ� RI� WKDW� PDUNHW� SRZHU� RU�
DOORZV� WKH� SDUWLHV� WR� H[SORLW� VXFK� PDUNHW� SRZHU�

���� 7KH� DVVHVVPHQW� RI� ZKHWKHU� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� KDV� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
ZLWKLQ� WKH�PHDQLQJ� RI� $UWLFOH� ������� PXVW� EH�PDGH� LQ� FRPSDULVRQ� WR� WKH� DFWXDO� OHJDO� DQG� HFRQRPLF�
FRQWH[W� LQ� ZKLFK� FRPSHWLWLRQ� ZRXOG� RFFXU� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW� ZLWK� DOO� RI� LWV� DOOHJHG�
UHVWULFWLRQV� �WKDW� LV� WR� VD\�� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW� DV� LW� VWDQGV� �LI� DOUHDG\� LPSOHPHQWHG�� RU� DV�
HQYLVDJHG� �LI� QRW� \HW� LPSOHPHQWHG�� DW� WKH� WLPH� RI� DVVHVVPHQW��� +HQFH�� LQ� RUGHU� WR� SURYH� DFWXDO� RU�
SRWHQWLDO� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� LW� LV� QHFHVVDU\� WR� WDNH� LQWR� DFFRXQW� FRPSHWLWLRQ� EHWZHHQ�
WKH�SDUWLHV�DQG� FRPSHWLWLRQ� IURP� WKLUG�SDUWLHV�� LQ�SDUWLFXODU�DFWXDO�RU�SRWHQWLDO�FRPSHWLWLRQ� WKDW�ZRXOG�
KDYH� H[LVWHG� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW�� 7KLV� FRPSDULVRQ� GRHV� QRW� WDNH� LQWR� DFFRXQW� DQ\�
SRWHQWLDO� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� WKH� DJUHHPHQW� DV� WKHVH� ZLOO� RQO\� EH� DVVHVVHG� XQGHU�
$UWLFOH� �������

���� &RQVHTXHQWO\�� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� EHWZHHQ� FRPSHWLWRUV� WKDW�� RQ� WKH� EDVLV� RI� REMHFWLYH�
IDFWRUV�� ZRXOG� QRW� EH� DEOH� WR� LQGHSHQGHQWO\� FDUU\� RXW� WKH� SURMHFW� RU� DFWLYLW\� FRYHUHG� E\� WKH� FR��
RSHUDWLRQ�� IRU� LQVWDQFH�� GXH� WR� WKH� OLPLWHG� WHFKQLFDO� FDSDELOLWLHV� RI� WKH� SDUWLHV�� ZLOO� QRUPDOO\� QRW� JLYH�
ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ� RI�$UWLFOH� ������� XQOHVV� WKH� SDUWLHV� FRXOG�
KDYH� FDUULHG� RXW� WKH� SURMHFW� ZLWK� OHVV� VWULQJHQW� UHVWULFWLRQV�����

���� *HQHUDO� JXLGDQFH�ZLWK� UHJDUG� WR� WKH� QRWLRQ� RI� UHVWULFWLRQV�RI� FRPSHWLWLRQ� E\� HIIHFW� FDQ�EH� REWDLQHG� LQ�
WKH� *HQHUDO� *XLGHOLQHV�� 7KHVH� JXLGHOLQHV� SURYLGH� DGGLWLRQDO� JXLGDQFH� VSHFLILF� WR� WKH� FRPSHWLWLRQ�
DVVHVVPHQW� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�

1DWXUH� DQG� FRQWHQW� RI� WKH� DJUHHPHQW

���� 7KH� QDWXUH� DQG� FRQWHQW� RI� DQ� DJUHHPHQW� UHODWHV� WR� IDFWRUV� VXFK� DV� WKH� DUHD� DQG� REMHFWLYH� RI� WKH� FR��
RSHUDWLRQ�� WKH� FRPSHWLWLYH� UHODWLRQVKLS� EHWZHHQ� WKH� SDUWLHV� DQG� WKH� H[WHQW� WR� ZKLFK� WKH\� FRPELQH�
WKHLU�DFWLYLWLHV��7KRVH� IDFWRUV�GHWHUPLQH�ZKLFK�NLQGV�RI�SRVVLEOH�FRPSHWLWLRQ�FRQFHUQV�FDQ�DULVH� IURP�D�
KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW�

���� +RUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� PD\� OLPLW� FRPSHWLWLRQ� LQ� VHYHUDO� ZD\V�� 7KH� DJUHHPHQW� PD\�

³� EH� H[FOXVLYH� LQ� WKH� VHQVH� WKDW� LW� OLPLWV� WKH� SRVVLELOLW\� RI� WKH� SDUWLHV� WR� FRPSHWH� DJDLQVW� HDFK� RWKHU�
RU� WKLUG� SDUWLHV� DV� LQGHSHQGHQW� HFRQRPLF� RSHUDWRUV� RU� DV� SDUWLHV� WR� RWKHU�� FRPSHWLQJ� DJUHHPHQWV�

³� UHTXLUH� WKH�SDUWLHV� WR� FRQWULEXWH� VXFK�DVVHWV� WKDW� WKHLU�GHFLVLRQ�PDNLQJ� LQGHSHQGHQFH� LV� DSSUHFLDEO\�
UHGXFHG�� RU

³� DIIHFW� WKH� SDUWLHV·� ILQDQFLDO� LQWHUHVWV� LQ� VXFK� D� ZD\� WKDW� WKHLU� GHFLVLRQ�PDNLQJ� LQGHSHQGHQFH� LV�
DSSUHFLDEO\� UHGXFHG�� %RWK� ILQDQFLDO� LQWHUHVWV� LQ� WKH� DJUHHPHQW� DQG� DOVR� ILQDQFLDO� LQWHUHVWV� LQ� RWKHU�
SDUWLHV� WR� WKH� DJUHHPHQW� DUH� UHOHYDQW� IRU� WKH� DVVHVVPHQW�

���� 7KH� SRWHQWLDO� HIIHFW� RI� VXFK� DJUHHPHQWV� PD\� EH� WKH� ORVV� RI� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� WR� WKH�
DJUHHPHQW�� &RPSHWLWRUV� FDQ� DOVR� EHQHILW� IURP� WKH� UHGXFWLRQ� RI� FRPSHWLWLYH� SUHVVXUH� WKDW� UHVXOWV� IURP�
WKH� DJUHHPHQW� DQG� PD\� WKHUHIRUH� ILQG� LW� SURILWDEOH� WR� LQFUHDVH� WKHLU� SULFHV�� 7KH� UHGXFWLRQ� LQ� WKRVH�
FRPSHWLWLYH�FRQVWUDLQWV�PD\� OHDG� WR�SULFH� LQFUHDVHV� LQ� WKH� UHOHYDQW�PDUNHW��)DFWRUV� VXFK�DV�ZKHWKHU� WKH�
SDUWLHV� WR� WKH� DJUHHPHQW� KDYH� KLJK� PDUNHW� VKDUHV�� ZKHWKHU� WKH\� DUH� FORVH� FRPSHWLWRUV�� ZKHWKHU� WKH�
FXVWRPHUV� KDYH� OLPLWHG� SRVVLELOLWLHV� RI� VZLWFKLQJ� VXSSOLHUV�� ZKHWKHU� FRPSHWLWRUV� DUH� XQOLNHO\� WR�
LQFUHDVH� VXSSO\� LI� SULFHV� LQFUHDVH�� DQG� ZKHWKHU� RQH� RI� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� LV� DQ� LPSRUWDQW�
FRPSHWLWLYH� IRUFH�� DUH� DOO� UHOHYDQW� IRU� WKH� FRPSHWLWLYH� DVVHVVPHQW� RI� WKH� DJUHHPHQW�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� ����

���� 6HH� DOVR� SDUDJUDSK� ��� RI� WKH� *HQHUDO� *XLGHOLQHV�



���� $� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� PD\� DOVR�

³� OHDG� WR� WKH� GLVFORVXUH� RI� VWUDWHJLF� LQIRUPDWLRQ� WKHUHE\� LQFUHDVLQJ� WKH� OLNHOLKRRG� RI� FRRUGLQDWLRQ�
DPRQJ� WKH� SDUWLHV� ZLWKLQ� RU� RXWVLGH� WKH� ILHOG� RI� WKH� FR�RSHUDWLRQ�

³� DFKLHYH� VLJQLILFDQW� FRPPRQDOLW\� RI� FRVWV� �WKDW� LV� WR� VD\�� WKH� SURSRUWLRQ�RI� YDULDEOH� FRVWV�ZKLFK� WKH�
SDUWLHV� KDYH� LQ� FRPPRQ��� VR� WKH� SDUWLHV� PD\� PRUH� HDVLO\� FRRUGLQDWH� PDUNHW� SULFHV� DQG� RXWSXW�

���� 6LJQLILFDQW� FRPPRQDOLW\� RI� FRVWV� DFKLHYHG�E\� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� FDQ� RQO\� DOORZ� WKH�
SDUWLHV� WR�PRUH� HDVLO\� FRRUGLQDWH�PDUNHW� SULFHV� DQG� RXWSXW� ZKHUH� WKH� SDUWLHV� KDYH�PDUNHW� SRZHU�� WKH�
PDUNHW�FKDUDFWHULVWLFV�DUH�FRQGXFLYH�WR� VXFK�FRRUGLQDWLRQ�� WKH�DUHD�RI� FR�RSHUDWLRQ�DFFRXQWV� IRU�D�KLJK�
SURSRUWLRQ� RI� WKH� SDUWLHV·� YDULDEOH� FRVWV� LQ� D� JLYHQ� PDUNHW�� DQG� WKH� SDUWLHV� FRPELQH� WKHLU� DFWLYLWLHV� LQ�
WKH�DUHD�RI� FR�RSHUDWLRQ� WR� D� VLJQLILFDQW�H[WHQW��7KLV�FRXOG�� IRU� LQVWDQFH��EH� WKH� FDVH��ZKHUH� WKH\� MRLQWO\�
PDQXIDFWXUH� RU� SXUFKDVH� DQ� LPSRUWDQW� LQWHUPHGLDWH� SURGXFW� RU� MRLQWO\� PDQXIDFWXUH� RU� GLVWULEXWH� D�
KLJK� SURSRUWLRQ� RI� WKHLU� WRWDO� RXWSXW� RI� D� ILQDO� SURGXFW�

���� $� KRUL]RQWDO� DJUHHPHQW� PD\� WKHUHIRUH� GHFUHDVH� WKH� SDUWLHV·� GHFLVLRQ�PDNLQJ� LQGHSHQGHQFH� DQG� DV� D�
UHVXOW� LQFUHDVH� WKH� OLNHOLKRRG� WKDW� WKH\� ZLOO� FRRUGLQDWH� WKHLU� EHKDYLRXU� LQ� RUGHU� WR� UHDFK� D� FROOXVLYH�
RXWFRPH�EXW� LW�PD\� DOVR�PDNH� FRRUGLQDWLRQ� HDVLHU��PRUH� VWDEOH� RU�PRUH� HIIHFWLYH� IRU� SDUWLHV� WKDW�ZHUH�
DOUHDG\� FRRUGLQDWLQJ�EHIRUH�� HLWKHU� E\�PDNLQJ� WKH� FRRUGLQDWLRQ�PRUH� UREXVW� RU� E\� SHUPLWWLQJ� WKHP� WR�
DFKLHYH� HYHQ� KLJKHU� SULFHV�

���� 6RPH� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV�� IRU� H[DPSOH� SURGXFWLRQ� DQG� VWDQGDUGLVDWLRQ� DJUHHPHQWV��
PD\� DOVR� JLYH� ULVH� WR� DQWL�FRPSHWLWLYH� IRUHFORVXUH� FRQFHUQV�

0DUNHW� SRZHU� DQG� RWKHU� PDUNHW� FKDUDFWHULVWLFV

���� 0DUNHW� SRZHU� LV� WKH� DELOLW\� WR� SURILWDEO\�PDLQWDLQ� SULFHV� DERYH� FRPSHWLWLYH� OHYHOV� IRU� D� SHULRG� RI� WLPH�
RU� WR� SURILWDEO\� PDLQWDLQ� RXWSXW� LQ� WHUPV� RI� SURGXFW� TXDQWLWLHV�� SURGXFW� TXDOLW\� DQG� YDULHW\� RU�
LQQRYDWLRQ� EHORZ� FRPSHWLWLYH� OHYHOV� IRU� D� SHULRG� RI� WLPH�

���� ,Q�PDUNHWV� ZLWK� IL[HG� FRVWV� XQGHUWDNLQJV�PXVW� SULFH� DERYH� WKHLU� YDULDEOH� FRVWV� RI� SURGXFWLRQ� LQ� RUGHU�
WR� HQVXUH� D� FRPSHWLWLYH� UHWXUQ� RQ� WKHLU� LQYHVWPHQW�� 7KH� IDFW� WKDW� XQGHUWDNLQJV� SULFH� DERYH� WKHLU�
YDULDEOH� FRVWV� LV� WKHUHIRUH� QRW� LQ� LWVHOI� D� VLJQ� WKDW� FRPSHWLWLRQ� LQ� WKH� PDUNHW� LV� QRW� IXQFWLRQLQJ�
ZHOO� DQG� WKDW� XQGHUWDNLQJV� KDYH� PDUNHW� SRZHU� WKDW� DOORZV� WKHP� WR� SULFH� DERYH� WKH� FRPSHWLWLYH�
OHYHO�� ,W� LV� ZKHQ� FRPSHWLWLYH� FRQVWUDLQWV� DUH� LQVXIILFLHQW� WR� PDLQWDLQ� SULFHV�� RXWSXW�� SURGXFW� TXDOLW\��
SURGXFW� YDULHW\� DQG� LQQRYDWLRQ� DW� FRPSHWLWLYH� OHYHOV� WKDW� XQGHUWDNLQJV� KDYH� PDUNHW� SRZHU� LQ� WKH�
FRQWH[W� RI� $UWLFOH� �������

���� 7KH� FUHDWLRQ�� PDLQWHQDQFH� RU� VWUHQJWKHQLQJ� RI� PDUNHW� SRZHU� FDQ� UHVXOW� IURP� VXSHULRU� VNLOO�� IRUHVLJKW�
RU� LQQRYDWLRQ�� ,W� FDQ� DOVR� UHVXOW� IURP� UHGXFHG� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� RU�
EHWZHHQ� DQ\� RQH� RI� WKH� SDUWLHV� DQG� WKLUG� SDUWLHV�� IRU� H[DPSOH�� EHFDXVH� WKH� DJUHHPHQW� OHDGV� WR� DQWL��
FRPSHWLWLYH� IRUHFORVXUH� RI� FRPSHWLWRUV� E\� UDLVLQJ� FRPSHWLWRUV·� FRVWV� DQG� OLPLWLQJ� WKHLU� FDSDFLW\� WR�
FRPSHWH� HIIHFWLYHO\� ZLWK� WKH� FRQWUDFWLQJ� SDUWLHV�

���� 0DUNHW� SRZHU� LV� D� TXHVWLRQ� RI� GHJUHH�� 7KH� GHJUHH� RI� PDUNHW� SRZHU� UHTXLUHG� IRU� WKH� ILQGLQJ� RI� DQ�
LQIULQJHPHQW� XQGHU� $UWLFOH� ������� LQ� WKH� FDVH� RI� DJUHHPHQWV� WKDW� DUH� UHVWULFWLYH� RI� FRPSHWLWLRQ� E\�
HIIHFW� LV� OHVV� WKDQ� WKH� GHJUHH� RI�PDUNHW� SRZHU� UHTXLUHG� IRU� D� ILQGLQJ� RI� GRPLQDQFH� XQGHU�$UWLFOH� �����
ZKHUH� D� VXEVWDQWLDO� GHJUHH� RI� PDUNHW� SRZHU� LV� UHTXLUHG�

���� 7KH� VWDUWLQJ� SRLQW� IRU� WKH� DQDO\VLV� RI� PDUNHW� SRZHU� LV� WKH� SRVLWLRQ� RI� WKH� SDUWLHV� RQ� WKH� PDUNHWV�
DIIHFWHG� E\� WKH� FR�RSHUDWLRQ�� 7R� FDUU\� RXW� WKLV� DQDO\VLV� WKH� UHOHYDQW� PDUNHW�V�� KDYH� WR� EH� GHILQHG� E\�
XVLQJ� WKH� PHWKRGRORJ\� RI� WKH� &RPPLVVLRQ
V� 0DUNHW� 'HILQLWLRQ� 1RWLFH�� :KHUH� VSHFLILF� W\SHV� RI�
PDUNHWV�� VXFK� DV� SXUFKDVLQJ� RU� WHFKQRORJ\� PDUNHWV�� DUH� FRQFHUQHG� WKHVH� JXLGHOLQHV� ZLOO� SURYLGH�
DGGLWLRQDO� JXLGDQFH�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������



���� ,I� WKH� SDUWLHV�KDYH� D� ORZ� FRPELQHG�PDUNHW� VKDUH�� WKH� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� LV� XQOLNHO\� WR�
JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ� RI� $UWLFOH� ������� DQG�� QRUPDOO\�� QR�
IXUWKHU� DQDO\VLV�ZLOO� EH� UHTXLUHG��:KDW� LV� FRQVLGHUHG� WR� EH� D� ¶ORZ� FRPELQHG�PDUNHW� VKDUH·� GHSHQGV� RQ�
WKH� W\SH� RI� DJUHHPHQW� LQ� TXHVWLRQ� DQG� FDQ� EH� LQIHUUHG� IURP� WKH� ¶VDIH� KDUERXU·� WKUHVKROGV� VHW� RXW� LQ�
YDULRXV� FKDSWHUV� RI� WKHVH� JXLGHOLQHV� DQG��PRUH� JHQHUDOO\�� IURP� WKH� &RPPLVVLRQ� 1RWLFH� RQ� DJUHHPHQWV�
RI�PLQRU� LPSRUWDQFH�ZKLFK� GR� QRW� DSSUHFLDEO\� UHVWULFW� FRPSHWLWLRQ� XQGHU� $UWLFOH� ������ RI� WKH� 7UHDW\�
HVWDEOLVKLQJ� WKH� (XURSHDQ� &RPPXQLW\� �GH� PLQLPLV������ �¶WKH� 'H� 0LQLPLV� 1RWLFH·��� ,I� RQH� RI� MXVW� WZR�
SDUWLHV� KDV� RQO\� DQ� LQVLJQLILFDQW� PDUNHW� VKDUH� DQG� LI� LW� GRHV� QRW� SRVVHVV� LPSRUWDQW� UHVRXUFHV�� HYHQ� D�
KLJK� FRPELQHG� PDUNHW� VKDUH� QRUPDOO\� FDQQRW� EH� VHHQ� DV� LQGLFDWLQJ� D� OLNHO\� UHVWULFWLYH� HIIHFW� RQ�
FRPSHWLWLRQ� LQ� WKH� PDUNHW������ *LYHQ� WKH� YDULHW\� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� DQG� WKH�
GLIIHUHQW� HIIHFWV� WKH\� PD\� FDXVH� LQ� GLIIHUHQW� PDUNHW� VLWXDWLRQV�� LW� LV� QRW� SRVVLEOH� WR� JLYH� D� JHQHUDO�
PDUNHW� VKDUH� WKUHVKROG� DERYH� ZKLFK� VXIILFLHQW� PDUNHW� SRZHU� IRU� FDXVLQJ� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� FDQ� EH� DVVXPHG�

���� 'HSHQGLQJ� RQ� WKH� PDUNHW� SRVLWLRQ� RI� WKH� SDUWLHV� DQG� WKH� FRQFHQWUDWLRQ� LQ� WKH� PDUNHW�� RWKHU� IDFWRUV�
VXFK� DV� WKH� VWDELOLW\�RI�PDUNHW� VKDUHV�RYHU� WLPH�� HQWU\�EDUULHUV� DQG� WKH� OLNHOLKRRG�RI�PDUNHW� HQWU\�� DQG�
WKH� FRXQWHUYDLOLQJ� SRZHU� RI� EX\HUV�VXSSOLHUV� DOVR� KDYH� WR� EH� FRQVLGHUHG�

���� 1RUPDOO\�� WKH� &RPPLVVLRQ� XVHV� FXUUHQW� PDUNHW� VKDUHV� LQ� LWV� FRPSHWLWLYH� DQDO\VLV������ +RZHYHU��
UHDVRQDEO\� FHUWDLQ� IXWXUH� GHYHORSPHQWV� PD\� DOVR� EH� WDNHQ� LQWR� DFFRXQW�� IRU� LQVWDQFH� LQ� WKH� OLJKW� RI�
H[LW�� HQWU\� RU� H[SDQVLRQ� LQ� WKH� UHOHYDQW�PDUNHW��+LVWRULF� GDWD�PD\� EH� XVHG� LI�PDUNHW� VKDUHV� KDYH� EHHQ�
YRODWLOH�� IRU� LQVWDQFH� ZKHQ� WKH� PDUNHW� LV� FKDUDFWHULVHG� E\� ODUJH�� OXPS\� RUGHUV�� &KDQJHV� LQ� KLVWRULF�
PDUNHW� VKDUHV� PD\� SURYLGH� XVHIXO� LQIRUPDWLRQ� DERXW� WKH� FRPSHWLWLYH� SURFHVV� DQG� WKH� OLNHO\� IXWXUH�
LPSRUWDQFH� RI� WKH� YDULRXV� FRPSHWLWRUV�� IRU� LQVWDQFH�� E\� LQGLFDWLQJ� ZKHWKHU� XQGHUWDNLQJV� KDYH� EHHQ�
JDLQLQJ�RU� ORVLQJ�PDUNHW� VKDUHV�� ,Q� DQ\� HYHQW�� WKH�&RPPLVVLRQ� LQWHUSUHWV�PDUNHW� VKDUHV� LQ� WKH� OLJKW� RI�
OLNHO\�PDUNHW� FRQGLWLRQV�� IRU� LQVWDQFH�� LI� WKH� PDUNHW� LV� KLJKO\� G\QDPLF� LQ� FKDUDFWHU� DQG� LI� WKH� PDUNHW�
VWUXFWXUH� LV� XQVWDEOH� GXH� WR� LQQRYDWLRQ� RU� JURZWK�

���� :KHQ� HQWHULQJ� D�PDUNHW� LV� VXIILFLHQWO\�HDV\�� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW�ZLOO� QRUPDOO\�QRW� EH�
H[SHFWHG� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� )RU� HQWU\� WR� EH� FRQVLGHUHG� D� VXIILFLHQW�
FRPSHWLWLYH� FRQVWUDLQW� RQ� WKH� SDUWLHV� WR� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW�� LW�PXVW� EH� VKRZQ� WR� EH�
OLNHO\�� WLPHO\� DQG� VXIILFLHQW� WR� GHWHU� RU� GHIHDW� DQ\� SRWHQWLDO� UHVWULFWLYH� HIIHFWV� RI� WKH� DJUHHPHQW�� 7KH�
DQDO\VLV�RI� HQWU\�PD\�EH� DIIHFWHG�E\� WKH�SUHVHQFH�RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV��7KH� OLNHO\�RU�
SRVVLEOH� WHUPLQDWLRQ� RI� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� PD\� LQIOXHQFH� WKH� OLNHOLKRRG� RI� HQWU\�

������� $UWLFOH� ������

���� 7KH� DVVHVVPHQW� RI� UHVWULFWLRQV�RI� FRPSHWLWLRQ� E\� REMHFW� RU� HIIHFW�XQGHU�$UWLFOH�������� LV� RQO\� RQH� VLGH�
RI� WKH� DQDO\VLV�� 7KH� RWKHU� VLGH�� ZKLFK� LV� UHIOHFWHG� LQ� $UWLFOH� �������� LV� WKH� DVVHVVPHQW� RI� WKH� SUR��
FRPSHWLWLYH� HIIHFWV� RI� UHVWULFWLYH� DJUHHPHQWV�� 7KH� JHQHUDO� DSSURDFK� ZKHQ� DSSO\LQJ� $UWLFOH� ������� LV�
SUHVHQWHG� LQ� WKH� *HQHUDO� *XLGHOLQHV��:KHUH� LQ� DQ� LQGLYLGXDO� FDVH� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� ZLWKLQ�
WKH�PHDQLQJ�RI�$UWLFOH�������� KDV�EHHQ�SURYHQ��$UWLFOH�������� FDQ�EH� LQYRNHG�DV�D�GHIHQFH��$FFRUGLQJ�
WR� $UWLFOH� �� RI� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ������� RI� ��� 'HFHPEHU� ����� RQ� WKH� LPSOHPHQWDWLRQ� RI�
WKH� UXOHV� RQ� FRPSHWLWLRQ� ODLG�GRZQ� LQ�$UWLFOHV���� DQG� ��� RI� WKH�7UHDW\������ WKH� EXUGHQ� RI� SURRI� XQGHU�
$UWLFOH�������� UHVWV� RQ� WKH� XQGHUWDNLQJ�V�� LQYRNLQJ� WKH� EHQHILW� RI� WKLV� SURYLVLRQ��7KHUHIRUH�� WKH� IDFWXDO�
DUJXPHQWV� DQG� WKH� HYLGHQFH� SURYLGHG� E\� WKH� XQGHUWDNLQJ�V��PXVW� HQDEOH� WKH� &RPPLVVLRQ� WR� DUULYH� DW�
WKH� FRQYLFWLRQ� WKDW� WKH� DJUHHPHQW� LQ� TXHVWLRQ� LV� VXIILFLHQWO\� OLNHO\� WR� JLYH� ULVH� WR� SUR�FRPSHWLWLYH�
HIIHFWV� RU� WKDW� LW� LV� QRW�����

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 2-� &� ����� ������������ S�� ���
���� ,I� WKHUH� DUH� PRUH� WKDQ� WZR� SDUWLHV�� WKHQ� WKH� FROOHFWLYH� VKDUH� RI� DOO� FR�RSHUDWLQJ� FRPSHWLWRUV� KDV� WR� EH� VLJQLILFDQWO\�

JUHDWHU� WKDQ� WKH� VKDUH� RI� WKH� ODUJHVW� VLQJOH� SDUWLFLSDWLQJ� FRPSHWLWRU�
���� $V� WR� WKH� FDOFXODWLRQ� RI� PDUNHW� VKDUHV�� VHH� DOVR� 0DUNHW� 'HILQLWLRQ� 1RWLFH�� SDUDJUDSKV� ��²���
���� 2-� /� ��� ���������� S�� ��
���� 6HH�� IRU� H[DPSOH�� -RLQHG� &DVHV� &�������� 3� DQG� RWKHUV�� *OD[R6PLWK.OLQH�� SDUDJUDSKV� ��²���



���� 7KH� DSSOLFDWLRQ� RI� WKH� H[FHSWLRQ� UXOH� RI� $UWLFOH� ������� LV� VXEMHFW� WR� IRXU� FXPXODWLYH� FRQGLWLRQV�� WZR�
SRVLWLYH� DQG� WZR� QHJDWLYH�

³� WKH� DJUHHPHQW� PXVW� FRQWULEXWH� WR� LPSURYLQJ� WKH� SURGXFWLRQ� RU� GLVWULEXWLRQ� RI� SURGXFWV� RU�
FRQWULEXWH� WR� SURPRWLQJ� WHFKQLFDO� RU� HFRQRPLF� SURJUHVV�� WKDW� LV� WR� VD\�� OHDG� WR� HIILFLHQF\� JDLQV�

³� WKH� UHVWULFWLRQV� PXVW� EH� LQGLVSHQVDEOH� WR� WKH� DWWDLQPHQW� RI� WKRVH� REMHFWLYHV�� WKDW� LV� WR� VD\�� WKH�
HIILFLHQF\� JDLQV�

³� FRQVXPHUV� PXVW� UHFHLYH� D� IDLU� VKDUH� RI� WKH� UHVXOWLQJ� EHQHILWV�� WKDW� LV� WR� VD\�� WKH� HIILFLHQF\� JDLQV��
LQFOXGLQJ� TXDOLWDWLYH� HIILFLHQF\� JDLQV�� DWWDLQHG� E\� WKH� LQGLVSHQVDEOH� UHVWULFWLRQV�PXVW� EH� VXIILFLHQWO\�
SDVVHG� RQ� WR� FRQVXPHUV� VR� WKDW� WKH\� DUH� DW� OHDVW� FRPSHQVDWHG� IRU� WKH� UHVWULFWLYH� HIIHFWV� RI� WKH�
DJUHHPHQW��KHQFH�� HIILFLHQFLHV�RQO\� DFFUXLQJ� WR� WKH�SDUWLHV� WR� WKH� DJUHHPHQW�ZLOO�QRW� VXIILFH�� IRU� WKH�
SXUSRVHV� RI� WKHVH� JXLGHOLQHV�� WKH� FRQFHSW� RI� ¶FRQVXPHUV·� HQFRPSDVVHV� WKH� FXVWRPHUV�� SRWHQWLDO�
DQG�RU� DFWXDO�� RI� WKH� SDUWLHV� WR� WKH� DJUHHPHQW������ DQG

³� WKH�DJUHHPHQW�PXVW�QRW� DIIRUG� WKH�SDUWLHV� WKH�SRVVLELOLW\�RI� HOLPLQDWLQJ�FRPSHWLWLRQ� LQ� UHVSHFW�RI� D�
VXEVWDQWLDO� SDUW� RI� WKH� SURGXFWV� LQ� TXHVWLRQ�

���� ,Q� WKH� DUHD� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� WKHUH� DUH� EORFN� H[HPSWLRQ� UHJXODWLRQV� EDVHG� RQ�
$UWLFOH� ������� IRU� UHVHDUFK� DQG� GHYHORSPHQW����� DQG� VSHFLDOLVDWLRQ� �LQFOXGLQJ� MRLQW� SURGXFWLRQ������
DJUHHPHQWV�� 7KRVH� %ORFN� ([HPSWLRQ� 5HJXODWLRQV� DUH� EDVHG� RQ� WKH� SUHPLVH� WKDW� WKH� FRPELQDWLRQ� RI�
FRPSOHPHQWDU\� VNLOOV� RU� DVVHWV� FDQ� EH� WKH� VRXUFH� RI� VXEVWDQWLDO� HIILFLHQFLHV� LQ� UHVHDUFK� DQG� GHYHOä
RSPHQW� DQG� VSHFLDOLVDWLRQ� DJUHHPHQWV�� 7KLV� PD\� DOVR� EH� WKH� FDVH� IRU� RWKHU� W\SHV� RI� KRUL]RQWDO� FR��
RSHUDWLRQ� DJUHHPHQWV�� 7KH� DQDO\VLV� RI� WKH� HIILFLHQFLHV�RI� DQ� LQGLYLGXDO� DJUHHPHQW� XQGHU�$UWLFOH� �������
LV� WKHUHIRUH� WR� D� ODUJH� H[WHQW� D� TXHVWLRQ�RI� LGHQWLI\LQJ� WKH� FRPSOHPHQWDU\� VNLOOV� DQG� DVVHWV� WKDW� HDFK�RI�
WKH� SDUWLHV� EULQJV� WR� WKH� DJUHHPHQW� DQG� HYDOXDWLQJ�ZKHWKHU� WKH� UHVXOWLQJ� HIILFLHQFLHV� DUH� VXFK� WKDW� WKH�
FRQGLWLRQV� RI� $UWLFOH� ������� DUH� IXOILOOHG�

���� &RPSOHPHQWDULWLHV� PD\� DULVH� IURP� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� LQ� YDULRXV� ZD\V�� $� UHVHDUFK�
DQG�GHYHORSPHQW� DJUHHPHQW�PD\�EULQJ� WRJHWKHU�GLIIHUHQW� UHVHDUFK�FDSDELOLWLHV� WKDW� DOORZ� WKH�SDUWLHV� WR�
SURGXFH�EHWWHU�SURGXFWV�PRUH� FKHDSO\�DQG� VKRUWHQ� WKH� WLPH� IRU� WKRVH�SURGXFWV� WR� UHDFK� WKH�PDUNHW��$�
SURGXFWLRQ� DJUHHPHQW� PD\� DOORZ� WKH� SDUWLHV� WR� DFKLHYH� HFRQRPLHV� RI� VFDOH� RU� VFRSH� WKDW� WKH\� FRXOG�
QRW� DFKLHYH� LQGLYLGXDOO\�

���� +RUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� WKDW� GR� QRW� LQYROYH� WKH� FRPELQDWLRQ� RI� FRPSOHPHQWDU\� VNLOOV� RU�
DVVHWV� DUH� OHVV� OLNHO\� WR� OHDG� WR� HIILFLHQF\� JDLQV� WKDW� EHQHILW� FRQVXPHUV�� 6XFK� DJUHHPHQWV� PD\� UHGXFH�
GXSOLFDWLRQ�RI� FHUWDLQ� FRVWV�� IRU� LQVWDQFH� EHFDXVH� FHUWDLQ� IL[HG� FRVWV� FDQ� EH� HOLPLQDWHG��+RZHYHU�� IL[HG�
FRVW� VDYLQJV� DUH�� LQ� JHQHUDO�� OHVV� OLNHO\� WR� UHVXOW� LQ� EHQHILWV� WR� FRQVXPHUV� WKDQ� VDYLQJV� LQ�� IRU� LQVWDQFH��
YDULDEOH� RU� PDUJLQDO� FRVWV�

���� )XUWKHU� JXLGDQFH� UHJDUGLQJ� WKH� &RPPLVVLRQ
V� DSSOLFDWLRQ� RI� WKH� FULWHULD� RI� $UWLFOH� ������� FDQ� EH�
REWDLQHG� LQ� WKH� *HQHUDO� *XLGHOLQHV�

����� 6WUXFWXUH� RI� WKHVH� JXLGHOLQHV

���� &KDSWHU���ZLOO� ILUVW� VHW� RXW� VRPH�JHQHUDO�SULQFLSOHV� IRU� WKH� DVVHVVPHQW�RI� WKH� H[FKDQJH�RI� LQIRUPDWLRQ��
ZKLFK� DUH� DSSOLFDEOH� WR� DOO� W\SHV� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� HQWDLOLQJ� WKH� H[FKDQJH� RI�
LQIRUPDWLRQ�� 7KH� VXEVHTXHQW� FKDSWHUV� RI� WKHVH� JXLGHOLQHV� ZLOO� HDFK� DGGUHVV� RQH� VSHFLILF� W\SH� RI�
KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW�� (DFK� FKDSWHU� ZLOO� DSSO\� WKH� DQDO\WLFDO� IUDPHZRUN� GHVFULEHG� LQ�
VHFWLRQ����� DV�ZHOO� DV� WKH�JHQHUDO�SULQFLSOHV�RQ� WKH� H[FKDQJH�RI� LQIRUPDWLRQ� WR� WKH� VSHFLILF� W\SH�RI� FR��
RSHUDWLRQ� LQ� TXHVWLRQ�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 0RUH� GHWDLO� RQ� WKH� FRQFHSW� RI� FRQVXPHU� LV� SURYLGHG� LQ� SDUDJUDSK� ��� RI� WKH� *HQHUDO� *XLGHOLQHV�
���� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
���� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�



��� *(1(5$/� 35,1&,3/(6� 21� 7+(� &203(7,7,9(� $66(660(17� 2)� ,1)250$7,21� (;&+$1*(

����� 'HILQLWLRQ� DQG� VFRSH

���� 7KH� SXUSRVH� RI� WKLV� FKDSWHU� LV� WR� JXLGH� WKH� FRPSHWLWLYH� DVVHVVPHQW� RI� LQIRUPDWLRQ� H[FKDQJH��
,QIRUPDWLRQ� H[FKDQJH�FDQ� WDNH�YDULRXV� IRUPV��)LUVWO\��GDWD� FDQ�EH�GLUHFWO\� VKDUHG�EHWZHHQ� FRPSHWLWRUV��
6HFRQGO\�� GDWD� FDQ� EH� VKDUHG� LQGLUHFWO\� WKURXJK� D� FRPPRQ� DJHQF\� �IRU� H[DPSOH�� D� WUDGH� DVVRFLDWLRQ��
RU� D� WKLUG� SDUW\� VXFK� DV� D� PDUNHW� UHVHDUFK� RUJDQLVDWLRQ� RU� WKURXJK� WKH� FRPSDQLHV·� VXSSOLHUV� RU�
UHWDLOHUV�

���� ,QIRUPDWLRQ� H[FKDQJH� WDNHV�SODFH� LQ�GLIIHUHQW�FRQWH[WV��7KHUH�DUH�DJUHHPHQWV��GHFLVLRQV�E\� DVVRFLDWLRQV�
RI� XQGHUWDNLQJV�� RU� FRQFHUWHG� SUDFWLFHV� XQGHU� ZKLFK� LQIRUPDWLRQ� LV� H[FKDQJHG�� ZKHUH� WKH� PDLQ�
HFRQRPLF� IXQFWLRQ� OLHV� LQ� WKH� H[FKDQJH� RI� LQIRUPDWLRQ� LWVHOI�� 0RUHRYHU�� LQIRUPDWLRQ� H[FKDQJH� FDQ�
EH�SDUW�RI� DQRWKHU� W\SH�RI�KRUL]RQWDO� FR�RSHUDWLRQ�DJUHHPHQW� �IRU� H[DPSOH�� WKH�SDUWLHV� WR� D�SURGXFWLRQ�
DJUHHPHQW� VKDUH� FHUWDLQ� LQIRUPDWLRQ� RQ� FRVWV��� 7KH� DVVHVVPHQW� RI� WKH� ODWWHU� W\SH� RI� LQIRUPDWLRQ�
H[FKDQJHV� VKRXOG� EH� FDUULHG� RXW� LQ� WKH� FRQWH[W� RI� WKH� DVVHVVPHQW� RI� WKH� KRUL]RQWDO� FR�RSHUDWLRQ�
DJUHHPHQW� LWVHOI�

���� ,QIRUPDWLRQ� H[FKDQJH� LV� D� FRPPRQ� IHDWXUH� RI� PDQ\� FRPSHWLWLYH� PDUNHWV� DQG� PD\� JHQHUDWH� YDULRXV�
W\SHV� RI� HIILFLHQF\� JDLQV�� ,W� PD\� VROYH� SUREOHPV� RI� LQIRUPDWLRQ� DV\PPHWULHV������ WKHUHE\� PDNLQJ�
PDUNHWV� PRUH� HIILFLHQW�� 0RUHRYHU�� FRPSDQLHV� PD\� LPSURYH� WKHLU� LQWHUQDO� HIILFLHQF\� WKURXJK� EHQFKä
PDUNLQJ� DJDLQVW� HDFK� RWKHU
V� EHVW� SUDFWLFHV�� 6KDULQJ� RI� LQIRUPDWLRQ�PD\� DOVR� KHOS� FRPSDQLHV� WR� VDYH�
FRVWV� E\� UHGXFLQJ� WKHLU� LQYHQWRULHV�� HQDEOLQJ� TXLFNHU� GHOLYHU\� RI� SHULVKDEOH� SURGXFWV� WR� FRQVXPHUV�� RU�
GHDOLQJ� ZLWK� XQVWDEOH� GHPDQG� HWF�� )XUWKHUPRUH�� LQIRUPDWLRQ� H[FKDQJHV� PD\� GLUHFWO\� EHQHILW�
FRQVXPHUV� E\� UHGXFLQJ� WKHLU� VHDUFK� FRVWV� DQG� LPSURYLQJ� FKRLFH�

���� +RZHYHU�� WKH� H[FKDQJH� RI� PDUNHW� LQIRUPDWLRQ� PD\� DOVR� OHDG� WR� UHVWULFWLRQV� RI� FRPSHWLWLRQ� LQ�
SDUWLFXODU� LQ� VLWXDWLRQV� ZKHUH� LW� LV� OLDEOH� WR� HQDEOH� XQGHUWDNLQJV� WR� EH� DZDUH� RI� PDUNHW� VWUDWHJLHV� RI�
WKHLU�FRPSHWLWRUV������7KH�FRPSHWLWLYH�RXWFRPH�RI� LQIRUPDWLRQ�H[FKDQJH�GHSHQGV�RQ� WKH�FKDUDFWHULVWLFV�
RI� WKH� PDUNHW� LQ� ZKLFK� LW� WDNHV� SODFH� �VXFK� DV� FRQFHQWUDWLRQ�� WUDQVSDUHQF\�� VWDELOLW\�� V\PPHWU\��
FRPSOH[LW\� HWF��� DV� ZHOO� DV� RQ� WKH� W\SH� RI� LQIRUPDWLRQ� WKDW� LV� H[FKDQJHG�� ZKLFK� PD\� PRGLI\� WKH�
UHOHYDQW� PDUNHW� HQYLURQPHQW� WRZDUGV� RQH� OLDEOH� WR� FRRUGLQDWLRQ�

���� 0RUHRYHU�� FRPPXQLFDWLRQ� RI� LQIRUPDWLRQ� DPRQJ� FRPSHWLWRUV� PD\� FRQVWLWXWH� DQ� DJUHHPHQW�� D�
FRQFHUWHG� SUDFWLFH�� RU� D� GHFLVLRQ� E\� DQ� DVVRFLDWLRQ� RI� XQGHUWDNLQJV� ZLWK� WKH� REMHFW� RI� IL[LQJ�� LQ�
SDUWLFXODU�� SULFHV� RU� TXDQWLWLHV�� 7KRVH� W\SHV� RI� LQIRUPDWLRQ� H[FKDQJHV� ZLOO� QRUPDOO\� EH� FRQVLGHUHG�
DQG� ILQHG� DV� FDUWHOV�� ,QIRUPDWLRQ� H[FKDQJH� PD\� DOVR� IDFLOLWDWH� WKH� LPSOHPHQWDWLRQ� RI� D� FDUWHO� E\�
HQDEOLQJ� FRPSDQLHV� WR� PRQLWRU� ZKHWKHU� WKH� SDUWLFLSDQWV� FRPSO\� ZLWK� WKH� DJUHHG� WHUPV�� 7KRVH�
W\SHV� RI� H[FKDQJHV� RI� LQIRUPDWLRQ� ZLOO� EH� DVVHVVHG� DV� SDUW� RI� WKH� FDUWHO�

&RQFHUWHG� SUDFWLFH

���� ,QIRUPDWLRQ� H[FKDQJH� FDQ� RQO\� EH� DGGUHVVHG� XQGHU� $UWLFOH� ���� LI� LW� HVWDEOLVKHV� RU� LV� SDUW� RI� DQ�
DJUHHPHQW�� D� FRQFHUWHG� SUDFWLFH� RU� D� GHFLVLRQ� E\� DQ� DVVRFLDWLRQ� RI� XQGHUWDNLQJV�� 7KH� H[LVWHQFH� RI�
DQ� DJUHHPHQW�� D� FRQFHUWHG� SUDFWLFH� RU� GHFLVLRQ� E\� DQ� DVVRFLDWLRQ� RI� XQGHUWDNLQJV� GRHV� QRW� SUHMXGJH�
ZKHWKHU� WKH�DJUHHPHQW��FRQFHUWHG�SUDFWLFH�RU�GHFLVLRQ�E\�DQ�DVVRFLDWLRQ�RI�XQGHUWDNLQJV�JLYHV�ULVH� WR�D�
UHVWULFWLRQ�RI� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH��������� ,Q� OLQH�ZLWK� WKH� FDVH�ODZ�RI� WKH�&RXUW�
RI� -XVWLFH�RI� WKH� (XURSHDQ�8QLRQ�� WKH� FRQFHSW� RI� D� FRQFHUWHG�SUDFWLFH� UHIHUV� WR� D� IRUP�RI� FRRUGLQDWLRQ�
EHWZHHQ�XQGHUWDNLQJV� E\�ZKLFK��ZLWKRXW� LW� KDYLQJ� UHDFKHG� WKH� VWDJH�ZKHUH� DQ� DJUHHPHQW� SURSHUO\� VR��
FDOOHG� KDV� EHHQ� FRQFOXGHG�� SUDFWLFDO� FRRSHUDWLRQ� EHWZHHQ� WKHP� LV� NQRZLQJO\� VXEVWLWXWHG� IRU� WKH� ULVNV�
RI� FRPSHWLWLRQ������ 7KH� FULWHULD� RI� FRRUGLQDWLRQ� DQG� FRRSHUDWLRQ� QHFHVVDU\� IRU� GHWHUPLQLQJ� WKH�
H[LVWHQFH� RI� D� FRQFHUWHG� SUDFWLFH�� IDU� IURP� UHTXLULQJ� DQ� DFWXDO� SODQ� WR� KDYH� EHHQ� ZRUNHG� RXW�� DUH

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� (FRQRPLF� WKHRU\� RQ� LQIRUPDWLRQ� DV\PPHWULHV� GHDOV� ZLWK� WKH� VWXG\� RI� GHFLVLRQV� LQ� WUDQVDFWLRQV� ZKHUH� RQH� SDUW\� KDV�
PRUH� LQIRUPDWLRQ� WKDQ� WKH� RWKHU�

���� 6HH� &DVH� &������ 3�� -RKQ� 'HHUH�� SDUDJUDSK� ���
���� 6HH� IRU�H[DPSOH�&DVH�&������� 7�0RELOH�1HWKHUODQGV��SDUDJUDSK����� -RLQHG�&DVHV�&�������DQG�RWKHUV��:RRG�3XOS�� >����@�

(&5� ������ SDUDJUDSK� ���



WR� EH� XQGHUVWRRG� LQ� WKH� OLJKW� RI� WKH� FRQFHSW� LQKHUHQW� LQ� WKH� SURYLVLRQV� RI� WKH� 7UHDW\� RQ� FRPSHWLWLRQ��
DFFRUGLQJ� WR� ZKLFK� HDFK� FRPSDQ\� PXVW� GHWHUPLQH� LQGHSHQGHQWO\� WKH� SROLF\� ZKLFK� LW� LQWHQGV� WR�
DGRSW� RQ� WKH� LQWHUQDO� PDUNHW� DQG� WKH� FRQGLWLRQV� ZKLFK� LW� LQWHQGV� WR� RIIHU� WR� LWV� FXVWRPHUV�����

���� 7KLV� GRHV� QRW� GHSULYH� FRPSDQLHV� RI� WKH� ULJKW� WR� DGDSW� WKHPVHOYHV� LQWHOOLJHQWO\� WR� WKH� H[LVWLQJ� RU�
DQWLFLSDWHG� FRQGXFW� RI� WKHLU� FRPSHWLWRUV�� ,W� GRHV�� KRZHYHU�� SUHFOXGH� DQ\� GLUHFW� RU� LQGLUHFW� FRQWDFW�
EHWZHHQ� FRPSHWLWRUV�� WKH� REMHFW� RU� HIIHFW� RI� ZKLFK� LV� WR� FUHDWH� FRQGLWLRQV� RI� FRPSHWLWLRQ� ZKLFK� GR�
QRW� FRUUHVSRQG� WR� WKH� QRUPDO� FRPSHWLWLYH� FRQGLWLRQV� RI� WKH�PDUNHW� LQ� TXHVWLRQ�� UHJDUG� EHLQJ� KDG� WR�
WKH� QDWXUH� RI� WKH� SURGXFWV� RU� VHUYLFHV� RIIHUHG�� WKH� VL]H� DQG� QXPEHU� RI� WKH� XQGHUWDNLQJV�� DQG� WKH�
YROXPH� RI� WKH� VDLG� PDUNHW������ 7KLV� SUHFOXGHV� DQ\� GLUHFW� RU� LQGLUHFW� FRQWDFW� EHWZHHQ� FRPSHWLWRUV�� WKH�
REMHFW� RU� HIIHFW� RI� ZKLFK� LV� WR� LQIOXHQFH� FRQGXFW� RQ� WKH� PDUNHW� RI� DQ� DFWXDO� RU� SRWHQWLDO� FRPSHWLWRU��
RU� WR� GLVFORVH� WR� VXFK� FRPSHWLWRU� WKH� FRXUVH�RI� FRQGXFW�ZKLFK� WKH\� WKHPVHOYHV�KDYH� GHFLGHG� WR� DGRSW�
RU� FRQWHPSODWH� DGRSWLQJ� RQ� WKH� PDUNHW�� WKHUHE\� IDFLOLWDWLQJ� D� FROOXVLYH� RXWFRPH� RQ� WKH� PDUNHW������
+HQFH�� LQIRUPDWLRQ� H[FKDQJH� FDQ� FRQVWLWXWH� D� FRQFHUWHG� SUDFWLFH� LI� LW� UHGXFHV� VWUDWHJLF� XQFHUWDLQW\�����
LQ� WKH� PDUNHW� WKHUHE\� IDFLOLWDWLQJ� FROOXVLRQ�� WKDW� LV� WR� VD\�� LI� WKH� GDWD� H[FKDQJHG� LV� VWUDWHJLF��
&RQVHTXHQWO\�� VKDULQJ� RI� VWUDWHJLF� GDWD� EHWZHHQ� FRPSHWLWRUV� DPRXQWV� WR� FRQFHUWDWLRQ�� EHFDXVH� LW�
UHGXFHV� WKH� LQGHSHQGHQFH� RI� FRPSHWLWRUV·� FRQGXFW� RQ� WKH� PDUNHW� DQG� GLPLQLVKHV� WKHLU� LQFHQWLYHV� WR�
FRPSHWH�

���� $� VLWXDWLRQ� ZKHUH� RQO\� RQH� XQGHUWDNLQJ� GLVFORVHV� VWUDWHJLF� LQIRUPDWLRQ� WR� LWV� FRPSHWLWRU�V�� ZKR�
DFFHSW�V�� LW� FDQ� DOVR� FRQVWLWXWH� D� FRQFHUWHG� SUDFWLFH������ 6XFK� GLVFORVXUH� FRXOG� RFFXU�� IRU� H[DPSOH��
WKURXJK� FRQWDFWV� YLD� PDLO�� HPDLOV�� SKRQH� FDOOV�� PHHWLQJV� HWF�� ,W� LV� WKHQ� LUUHOHYDQW� ZKHWKHU� RQO\� RQH�
XQGHUWDNLQJ� XQLODWHUDOO\� LQIRUPV� LWV� FRPSHWLWRUV� RI� LWV� LQWHQGHG� PDUNHW� EHKDYLRXU�� RU� ZKHWKHU� DOO�
SDUWLFLSDWLQJ� XQGHUWDNLQJV� LQIRUP� HDFK� RWKHU� RI� WKH� UHVSHFWLYH� GHOLEHUDWLRQV� DQG� LQWHQWLRQV�� :KHQ�
RQH� XQGHUWDNLQJ� DORQH� UHYHDOV� WR� LWV� FRPSHWLWRUV� VWUDWHJLF� LQIRUPDWLRQ� FRQFHUQLQJ� LWV� IXWXUH�
FRPPHUFLDO� SROLF\�� WKDW� UHGXFHV� VWUDWHJLF� XQFHUWDLQW\� DV� WR� WKH� IXWXUH� RSHUDWLRQ� RI� WKH� PDUNHW� IRU�
DOO� WKH� FRPSHWLWRUV� LQYROYHG� DQG� LQFUHDVHV� WKH� ULVN� RI� OLPLWLQJ� FRPSHWLWLRQ� DQG� RI� FROOXVLYH�
EHKDYLRXU������ )RU� H[DPSOH�� PHUH� DWWHQGDQFH� DW� D� PHHWLQJ����� ZKHUH� D� FRPSDQ\� GLVFORVHV� LWV� SULFLQJ�
SODQV� WR� LWV� FRPSHWLWRUV� LV� OLNHO\� WR� EH� FDXJKW� E\� $UWLFOH� ����� HYHQ� LQ� WKH� DEVHQFH� RI� DQ� H[SOLFLW�
DJUHHPHQW� WR� UDLVH� SULFHV������ :KHQ� D� FRPSDQ\� UHFHLYHV� VWUDWHJLF� GDWD� IURP� D� FRPSHWLWRU� �EH� LW� LQ� D�
PHHWLQJ�� E\�PDLO� RU� HOHFWURQLFDOO\��� LW� ZLOO� EH� SUHVXPHG� WR� KDYH� DFFHSWHG� WKH� LQIRUPDWLRQ� DQG� DGDSWHG�
LWV� PDUNHW� FRQGXFW� DFFRUGLQJO\� XQOHVV� LW� UHVSRQGV� ZLWK� D� FOHDU� VWDWHPHQW� WKDW� LW� GRHV� QRW� ZLVK� WR�
UHFHLYH� VXFK� GDWD�����

���� :KHUH� D� FRPSDQ\� PDNHV� D� XQLODWHUDO� DQQRXQFHPHQW� WKDW� LV� DOVR� JHQXLQHO\� SXEOLF�� IRU� H[DPSOH�
WKURXJK� D� QHZVSDSHU�� WKLV� JHQHUDOO\� GRHV� QRW� FRQVWLWXWH� D� FRQFHUWHG� SUDFWLFH� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� ������������� +RZHYHU�� GHSHQGLQJ� RQ� WKH� IDFWV� XQGHUO\LQJ� WKH� FDVH� DW� KDQG�� WKH� SRVVLELOLW\� RI�
ILQGLQJ� D� FRQFHUWHG� SUDFWLFH� FDQQRW� EH� H[FOXGHG�� IRU� H[DPSOH� LQ� D� VLWXDWLRQ� ZKHUH� VXFK� DQ�
DQQRXQFHPHQW� ZDV� IROORZHG� E\� SXEOLF� DQQRXQFHPHQWV� E\� RWKHU� FRPSHWLWRUV�� QRW� OHDVW� EHFDXVH�
VWUDWHJLF� UHVSRQVHV� RI� FRPSHWLWRUV� WR� HDFK� RWKHU·V� SXEOLF� DQQRXQFHPHQWV� �ZKLFK�� WR� WDNH� RQH�
LQVWDQFH�� PLJKW� LQYROYH� UHDGMXVWPHQWV� RI� WKHLU� RZQ� HDUOLHU� DQQRXQFHPHQWV� WR� DQQRXQFHPHQWV� PDGH�
E\� FRPSHWLWRUV�� FRXOG� SURYH� WR� EH� D� VWUDWHJ\� IRU� UHDFKLQJ� D� FRPPRQ� XQGHUVWDQGLQJ� DERXW� WKH� WHUPV�
RI� FRRUGLQDWLRQ�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH� &DVH� &������ 3�� -RKQ� 'HHUH�� SDUDJUDSK� ���
���� &DVH� &������ 3�� -RKQ� 'HHUH�� SDUDJUDSK� ���
���� 6HH� &DVHV� ������ DQG� RWKHUV�� 6XLNHU� 8QLH�� >����@� (&5� ������ SDUDJUDSK� ���� HW� VHT�
���� 6WUDWHJLF� XQFHUWDLQW\� LQ� WKH� PDUNHW� DULVHV� DV� WKHUH� LV� D� YDULHW\� RI� SRVVLEOH� FROOXVLYH� RXWFRPHV� DYDLODEOH� DQG� EHFDXVH�

FRPSDQLHV� FDQQRW� SHUIHFWO\� REVHUYH� SDVW� DQG� FXUUHQW� DFWLRQV� RI� WKHLU� FRPSHWLWRUV� DQG� HQWUDQWV�
���� 6HH� IRU� H[DPSOH� -RLQHG�&DVHV� 7������� DQG� RWKHUV�� &LPHQWHULHV�� >����@� (&5� ,,������ SDUDJUDSK������� ¶>«@� WKH� FRQFHSW�

RI� FRQFHUWHG� SUDFWLFH� GRHV� LQ� IDFW� LPSO\� WKH� H[LVWHQFH� RI� UHFLSURFDO� FRQWDFWV� >«@�� 7KDW� FRQGLWLRQ� LV� PHW� ZKHUH� RQH�
FRPSHWLWRU� GLVFORVHV� LWV� IXWXUH� LQWHQWLRQV� RU� FRQGXFW� RQ� WKH� PDUNHW� WR� DQRWKHU� ZKHQ� WKH� ODWWHU� UHTXHVWV� LW� RU�� DW� WKH�
YHU\� OHDVW�� DFFHSWV� LW·�

���� 6HH� 2SLQLRQ� RI� $GYRFDWH� *HQHUDO� .RNRWW�� &DVH� &������� 7�0RELOH� 1HWKHUODQGV�� >����@� (&5� ,������� SDUDJUDSK� ���
���� 6HH� &DVH� &������� 7�0RELOH� 1HWKHUODQGV�� SDUDJUDSK� ���� ¶'HSHQGLQJ� RQ� WKH� VWUXFWXUH� RI� WKH� PDUNHW�� WKH� SRVVLELOLW\�

FDQQRW� EH� UXOHG� RXW� WKDW� D� PHHWLQJ� RQ� D� VLQJOH� RFFDVLRQ� EHWZHHQ� FRPSHWLWRUV�� VXFK� DV� WKDW� LQ� TXHVWLRQ� LQ� WKH�PDLQ�
SURFHHGLQJV��PD\�� LQ� SULQFLSOH�� FRQVWLWXWH� D� VXIILFLHQW� EDVLV� IRU� WKH� SDUWLFLSDWLQJ�XQGHUWDNLQJV� WR� FRQFHUW� WKHLU�PDUNHW�
FRQGXFW� DQG� WKXV� VXFFHVVIXOO\� VXEVWLWXWH� SUDFWLFDO� FRRSHUDWLRQ� EHWZHHQ� WKHP� IRU� FRPSHWLWLRQ� DQG� WKH� ULVNV� WKDW� WKDW�
HQWDLOV�·

���� 6HH� -RLQHG� &DVHV� 7�������� DQG� RWKHUV�� 7DWH� 	� /\OH� Y� &RPPLVVLRQ�� >����@� (&5� ,,������� SDUDJUDSK� ���
���� 6HH� &DVH� &�������� 3�� +�OV�� >����@� (&5� ,������� SDUDJUDSK� ����� &DVH� &������� 3�� $QLF� 3DUWH]LSD]LRQL�� >����@� (&5�

,������� SDUDJUDSK� ����
����� 7KLV� ZRXOG� QRW� FRYHU� VLWXDWLRQV� ZKHUH� VXFK� DQQRXQFHPHQWV� LQYROYH� LQYLWDWLRQV� WR� FROOXGH�



����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� 0DLQ� FRPSHWLWLRQ� FRQFHUQV����

���� 2QFH� LW� KDV� EHHQ� HVWDEOLVKHG� WKDW� WKHUH� LV� DQ� DJUHHPHQW�� FRQFHUWHG� SUDFWLFH� RU� GHFLVLRQ� E\� DQ�
DVVRFLDWLRQ� RI� XQGHUWDNLQJV�� LW� LV� QHFHVVDU\� WR� FRQVLGHU� WKH� PDLQ� FRPSHWLWLRQ� FRQFHUQV� SHUWDLQLQJ�
WR� LQIRUPDWLRQ� H[FKDQJHV�

&ROOXVLYH� RXWFRPH

���� %\� DUWLILFLDOO\� LQFUHDVLQJ� WUDQVSDUHQF\� LQ� WKH� PDUNHW�� WKH� H[FKDQJH� RI� VWUDWHJLF� LQIRUPDWLRQ� FDQ�
IDFLOLWDWH� FRRUGLQDWLRQ� �WKDW� LV� WR� VD\�� DOLJQPHQW�� RI� FRPSDQLHV·� FRPSHWLWLYH� EHKDYLRXU� DQG� UHVXOW� LQ�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� 7KLV� FDQ� RFFXU� WKURXJK� GLIIHUHQW� FKDQQHOV�

���� 2QH� ZD\� LV� WKDW� WKURXJK� LQIRUPDWLRQ� H[FKDQJH� FRPSDQLHV� PD\� UHDFK� D� FRPPRQ� XQGHUVWDQGLQJ� RQ�
WKH� WHUPV� RI� FRRUGLQDWLRQ�� ZKLFK� FDQ� OHDG� WR� D� FROOXVLYH� RXWFRPH� RQ� WKH� PDUNHW�� ,QIRUPDWLRQ�
H[FKDQJH� FDQ� FUHDWH� PXWXDOO\� FRQVLVWHQW� H[SHFWDWLRQV� UHJDUGLQJ� WKH� XQFHUWDLQWLHV� SUHVHQW� LQ� WKH�
PDUNHW�� 2Q� WKDW� EDVLV� FRPSDQLHV� FDQ� WKHQ� UHDFK� D� FRPPRQ� XQGHUVWDQGLQJ� RQ� WKH� WHUPV� RI� FRRUä
GLQDWLRQ� RI� WKHLU� FRPSHWLWLYH� EHKDYLRXU�� HYHQ� ZLWKRXW� DQ� H[SOLFLW� DJUHHPHQW� RQ� FRRUGLQDWLRQ��
([FKDQJH� RI� LQIRUPDWLRQ� DERXW� LQWHQWLRQV� FRQFHUQLQJ� IXWXUH� FRQGXFW� LV� WKH� PRVW� OLNHO\� PHDQV� WR�
HQDEOH� FRPSDQLHV� WR� UHDFK� VXFK� D� FRPPRQ� XQGHUVWDQGLQJ�

���� $QRWKHU� FKDQQHO� WKURXJK�ZKLFK� LQIRUPDWLRQ� H[FKDQJH� FDQ� OHDG� WR� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ� LV�
E\� LQFUHDVLQJ� WKH� LQWHUQDO� VWDELOLW\�RI� D� FROOXVLYH�RXWFRPH�RQ� WKH�PDUNHW�� ,Q� SDUWLFXODU�� LW� FDQ� GR� VR� E\�
HQDEOLQJ� WKH� FRPSDQLHV� LQYROYHG� WR�PRQLWRU� GHYLDWLRQV��1DPHO\�� LQIRUPDWLRQ� H[FKDQJH� FDQ�PDNH� WKH�
PDUNHW� VXIILFLHQWO\� WUDQVSDUHQW� WR� DOORZ� WKH� FROOXGLQJ� FRPSDQLHV� WR� PRQLWRU� WR� D� VXIILFLHQW� GHJUHH�
ZKHWKHU� RWKHU� FRPSDQLHV� DUH� GHYLDWLQJ� IURP� WKH� FROOXVLYH� RXWFRPH�� DQG� WKXV� WR� NQRZ� ZKHQ� WR�
UHWDOLDWH�� %RWK� H[FKDQJHV� RI� SUHVHQW� DQG� SDVW� GDWD� FDQ� FRQVWLWXWH� VXFK� D� PRQLWRULQJ� PHFKDQLVP��
7KLV� FDQ� HLWKHU� HQDEOH� FRPSDQLHV� WR� DFKLHYH� D� FROOXVLYH� RXWFRPH� RQ� PDUNHWV� ZKHUH� WKH\� ZRXOG�
RWKHUZLVH� QRW� KDYH� EHHQ� DEOH� WR� GR� VR�� RU� LW� FDQ� LQFUHDVH� WKH� VWDELOLW\� RI� D� FROOXVLYH� RXWFRPH�
DOUHDG\� SUHVHQW� RQ� WKH� PDUNHW� �VHH� ([DPSOH� ��� SDUDJUDSK� �����

���� $� WKLUG� FKDQQHO� WKURXJK�ZKLFK� LQIRUPDWLRQ� H[FKDQJH� FDQ� OHDG� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LV�
E\� LQFUHDVLQJ� WKH� H[WHUQDO� VWDELOLW\� RI� D� FROOXVLYH� RXWFRPH� RQ� WKH�PDUNHW�� ,QIRUPDWLRQ� H[FKDQJHV� WKDW�
PDNH� WKH�PDUNHW� VXIILFLHQWO\� WUDQVSDUHQW� FDQ� DOORZ� FROOXGLQJ� FRPSDQLHV� WR� PRQLWRU� ZKHUH� DQG� ZKHQ�
RWKHU� FRPSDQLHV� DUH� DWWHPSWLQJ� WR� HQWHU� WKH�PDUNHW�� WKXV� DOORZLQJ� WKH� FROOXGLQJ� FRPSDQLHV� WR� WDUJHW�
WKH� QHZ� HQWUDQW�� 7KLV� PD\� DOVR� WLH� LQWR� WKH� DQWL�FRPSHWLWLYH� IRUHFORVXUH� FRQFHUQV� GLVFXVVHG� LQ�
SDUDJUDSKV� ��� WR� ���� %RWK� H[FKDQJHV� RI� SUHVHQW� DQG� SDVW� GDWD� FDQ� FRQVWLWXWH� VXFK� D� PRQLWRULQJ�
PHFKDQLVP�

$QWL�FRPSHWLWLYH� IRUHFORVXUH

���� $SDUW� IURP� IDFLOLWDWLQJ� FROOXVLRQ�� DQ� H[FKDQJH� RI� LQIRUPDWLRQ� FDQ� DOVR� OHDG� WR� DQWL�FRPSHWLWLYH� IRUHä
FORVXUH�����

���� $Q� H[FOXVLYH� H[FKDQJH� RI� LQIRUPDWLRQ� FDQ� OHDG� WR� DQWL�FRPSHWLWLYH� IRUHFORVXUH� RQ� WKH� VDPH� PDUNHW�
ZKHUH� WKH� H[FKDQJH� WDNHV� SODFH�� 7KLV� FDQ� RFFXU� ZKHQ� WKH� H[FKDQJH� RI� FRPPHUFLDOO\� VHQVLWLYH�
LQIRUPDWLRQ� SODFHV� XQDIILOLDWHG� FRPSHWLWRUV� DW� D� VLJQLILFDQW� FRPSHWLWLYH� GLVDGYDQWDJH� DV� FRPSDUHG� WR�
WKH� FRPSDQLHV� DIILOLDWHG� ZLWKLQ� WKH� H[FKDQJH� V\VWHP�� 7KLV� W\SH� RI� IRUHFORVXUH� LV� RQO\� SRVVLEOH� LI� WKH�
LQIRUPDWLRQ� FRQFHUQHG� LV� YHU\� VWUDWHJLF� IRU� FRPSHWLWLRQ� DQG� FRYHUV� D� VLJQLILFDQW� SDUW� RI� WKH� UHOHYDQW�
PDUNHW�

���� ,W� FDQQRW�EH� H[FOXGHG� WKDW� LQIRUPDWLRQ� H[FKDQJH�PD\�DOVR� OHDG� WR� DQWL�FRPSHWLWLYH� IRUHFORVXUH�RI� WKLUG�
SDUWLHV� LQ� D� UHODWHG� PDUNHW�� )RU� LQVWDQFH�� E\� JDLQLQJ� HQRXJK� PDUNHW� SRZHU� WKURXJK� DQ� LQIRUPDWLRQ�
H[FKDQJH�� SDUWLHV� H[FKDQJLQJ� LQIRUPDWLRQ� LQ� DQ� XSVWUHDP� PDUNHW�� IRU� LQVWDQFH� YHUWLFDOO\� LQWHJUDWHG�
FRPSDQLHV�� PD\� EH� DEOH� WR� UDLVH� WKH� SULFH� RI� D� NH\� FRPSRQHQW� IRU� D� PDUNHW� GRZQVWUHDP�� 7KHUHE\��
WKH\� FRXOG� UDLVH� WKH� FRVWV� RI� WKHLU� ULYDOV� GRZQVWUHDP�� ZKLFK� FRXOG� UHVXOW� LQ� DQWL�FRPSHWLWLYH� IRUHä
FORVXUH� LQ� WKH� GRZQVWUHDP� PDUNHW�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 7KH� XVH� RI� WKH� WHUP� ¶PDLQ� FRPSHWLWLRQ� FRQFHUQV·� PHDQV� WKDW� WKH� HQVXLQJ� GHVFULSWLRQ� RI� FRPSHWLWLRQ� FRQFHUQV� LV�
QHLWKHU� H[FOXVLYH� QRU� H[KDXVWLYH�

���� :LWK� UHJDUG� WR� IRUHFORVXUH� FRQFHUQV� WKDW� YHUWLFDO� DJUHHPHQWV� FDQ� JLYH� ULVH� WR�� VHH� SDUDJUDSKV� ���� HW� VHT�� RI� WKH�
*XLGHOLQHV� RQ� 9HUWLFDO� 5HVWUDLQWV�



������� 5HVWULFWLRQ� RI� FRPSHWLWLRQ� E\� REMHFW

���� $Q\� LQIRUPDWLRQ� H[FKDQJH� ZLWK� WKH� REMHFWLYH� RI� UHVWULFWLQJ� FRPSHWLWLRQ� RQ� WKH� PDUNHW� ZLOO� EH�
FRQVLGHUHG� DV� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� E\� REMHFW�� ,Q� DVVHVVLQJ� ZKHWKHU� DQ� LQIRUPDWLRQ� H[FKDQJH�
FRQVWLWXWHV� D� UHVWULFWLRQ�RI� FRPSHWLWLRQ� E\� REMHFW�� WKH� &RPPLVVLRQ�ZLOO� SD\� SDUWLFXODU� DWWHQWLRQ� WR� WKH�
OHJDO� DQG� HFRQRPLF� FRQWH[W� LQ� ZKLFK� WKH� LQIRUPDWLRQ� H[FKDQJH� WDNHV� SODFH������ 7R� WKLV� HQG�� WKH�
&RPPLVVLRQ� ZLOO� WDNH� LQWR� DFFRXQW� ZKHWKHU� WKH� LQIRUPDWLRQ� H[FKDQJH�� E\� LWV� YHU\� QDWXUH�� PD\�
SRVVLEO\� OHDG� WR� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ�����

���� ([FKDQJLQJ� LQIRUPDWLRQ� RQ� FRPSDQLHV·� LQGLYLGXDOLVHG� LQWHQWLRQV� FRQFHUQLQJ� IXWXUH� FRQGXFW� UHJDUGLQJ�
SULFHV�RU� TXDQWLWLHV����� LV� SDUWLFXODUO\� OLNHO\� WR� OHDG� WR� D� FROOXVLYH�RXWFRPH�� ,QIRUPLQJ� HDFK�RWKHU� DERXW�
VXFK� LQWHQWLRQV�PD\� DOORZ�FRPSHWLWRUV� WR� DUULYH�DW� D� FRPPRQ�KLJKHU�SULFH� OHYHO�ZLWKRXW� LQFXUULQJ� WKH�
ULVN� RI� ORVLQJ� PDUNHW� VKDUH� RU� WULJJHULQJ� D� SULFH� ZDU� GXULQJ� WKH� SHULRG� RI� DGMXVWPHQW� WR� QHZ� SULFHV�
�VHH� ([DPSOH� ��� SDUDJUDSK� ������ 0RUHRYHU�� LW� LV� OHVV� OLNHO\� WKDW� LQIRUPDWLRQ� H[FKDQJHV� FRQFHUQLQJ�
IXWXUH� LQWHQWLRQV� DUH� PDGH� IRU� SUR�FRPSHWLWLYH� UHDVRQV� WKDQ� H[FKDQJHV� RI� DFWXDO� GDWD�

���� ,QIRUPDWLRQ� H[FKDQJHV� EHWZHHQ� FRPSHWLWRUV� RI� LQGLYLGXDOLVHG�GDWD� UHJDUGLQJ� LQWHQGHG� IXWXUH� SULFHV� RU�
TXDQWLWLHV� VKRXOG� WKHUHIRUH� EH� FRQVLGHUHG� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� E\� REMHFW���������� ,Q� DGGLWLRQ��
SULYDWH� H[FKDQJHV� EHWZHHQ� FRPSHWLWRUV� RI� WKHLU� LQGLYLGXDOLVHG� LQWHQWLRQV� UHJDUGLQJ� IXWXUH� SULFHV� RU�
TXDQWLWLHV�ZRXOG�QRUPDOO\�EH� FRQVLGHUHG� DQG� ILQHG� DV� FDUWHOV�EHFDXVH� WKH\�JHQHUDOO\�KDYH� WKH�REMHFW�RI�
IL[LQJ� SULFHV� RU� TXDQWLWLHV�� ,QIRUPDWLRQ� H[FKDQJHV� WKDW� FRQVWLWXWH� FDUWHOV� QRW� RQO\� LQIULQJH�
$UWLFOH� �������� EXW�� LQ� DGGLWLRQ�� DUH� YHU\� XQOLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������

������� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ

���� 7KH� OLNHO\�HIIHFWV�RI� DQ� LQIRUPDWLRQ�H[FKDQJH�RQ� FRPSHWLWLRQ�PXVW�EH� DQDO\VHG�RQ�D�FDVH�E\�FDVH�EDVLV�
DV� WKH� UHVXOWV� RI� WKH� DVVHVVPHQW� GHSHQG� RQ� D� FRPELQDWLRQ� RI� YDULRXV� FDVH� VSHFLILF� IDFWRUV�� 7KH�
DVVHVVPHQW� RI� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� FRPSDUHV� WKH� OLNHO\� HIIHFWV� RI� WKH� LQIRUPDWLRQ�
H[FKDQJH�ZLWK� WKH� FRPSHWLWLYH� VLWXDWLRQ� WKDW�ZRXOG� SUHYDLO� LQ� WKH� DEVHQFH� RI� WKDW� VSHFLILF� LQIRUPDWLRQ�
H[FKDQJH������ )RU� DQ� LQIRUPDWLRQ� H[FKDQJH� WR� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH�
PHDQLQJ� RI� $UWLFOH� �������� LW� PXVW� EH� OLNHO\� WR� KDYH� DQ� DSSUHFLDEOH� DGYHUVH� LPSDFW� RQ� RQH� �RU�
VHYHUDO�� RI� WKH� SDUDPHWHUV� RI� FRPSHWLWLRQ� VXFK� DV� SULFH�� RXWSXW�� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\� RU�
LQQRYDWLRQ�� :KHWKHU� RU� QRW� DQ� H[FKDQJH� RI� LQIRUPDWLRQ� ZLOO� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
GHSHQGV� RQ� ERWK� WKH� HFRQRPLF� FRQGLWLRQV� RQ� WKH� UHOHYDQW� PDUNHWV� DQG� WKH� FKDUDFWHULVWLFV� RI�
LQIRUPDWLRQ� H[FKDQJHG�

���� &HUWDLQ� PDUNHW� FRQGLWLRQV� PD\� PDNH� FRRUGLQDWLRQ� HDVLHU� WR� DFKLHYH�� VXVWDLQ� LQWHUQDOO\�� RU� VXVWDLQ�
H[WHUQDOO\������([FKDQJHV�RI� LQIRUPDWLRQ� LQ� VXFK�PDUNHWV�PD\�KDYH�PRUH� UHVWULFWLYH�HIIHFWV�FRPSDUHG�WR�
PDUNHWV�ZLWK� GLIIHUHQW� FRQGLWLRQV��+RZHYHU�� HYHQ�ZKHUH�PDUNHW� FRQGLWLRQV� DUH� VXFK� WKDW� FRRUGLQDWLRQ

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH�� IRU� H[DPSOH�� -RLQHG� &DVHV� &�������� 3� DQG� RWKHUV�� *OD[R6PLWK.OLQH�� SDUDJUDSK� ���� &DVH� &��������� %,'6��
SDUDJUDSKV� ��� HW� VHT�

���� 6HH� DOVR� *HQHUDO� *XLGHOLQHV�� SDUDJUDSK� ���
���� ,QIRUPDWLRQ� UHJDUGLQJ� LQWHQGHG� IXWXUH� TXDQWLWLHV� FRXOG� IRU� LQVWDQFH� LQFOXGH� LQWHQGHG� IXWXUH� VDOHV�� PDUNHW� VKDUHV��

WHUULWRULHV�� DQG� VDOHV� WR� SDUWLFXODU� JURXSV� RI� FRQVXPHUV�
���� 7KH� QRWLRQ� RI� ¶LQWHQGHG� IXWXUH� SULFHV·� LV� LOOXVWUDWHG� LQ� ([DPSOH� ��� ,Q� VSHFLILF� VLWXDWLRQV� ZKHUH� FRPSDQLHV� DUH� IXOO\�

FRPPLWWHG� WR� VHOO� LQ� WKH� IXWXUH�DW� WKH�SULFHV� WKDW� WKH\�KDYH�SUHYLRXVO\�DQQRXQFHG� WR� WKH�SXEOLF� �WKDW� LV� WR� VD\�� WKH\�FDQ�
QRW� UHYLVH� WKHP��� VXFK� SXEOLF� DQQRXQFHPHQWV� RI� IXWXUH� LQGLYLGXDOLVHG�SULFHV� RU� TXDQWLWLHV�ZRXOG� QRW� EH� FRQVLGHUHG� DV�
LQWHQWLRQV�� DQG� KHQFH� ZRXOG� QRUPDOO\� QRW� EH� IRXQG� WR� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW�� 7KLV� FRXOG� RFFXU�� IRU� H[DPSOH��
EHFDXVH� RI� WKH� UHSHDWHG� LQWHUDFWLRQV� DQG� WKH� VSHFLILF� W\SH� RI� UHODWLRQVKLS� FRPSDQLHV� PD\� KDYH� ZLWK� WKHLU� FXVWRPHUV��
IRU� LQVWDQFH� VLQFH� LW� LV� HVVHQWLDO� WKDW� WKH� FXVWRPHUV� NQRZ� IXWXUH� SULFHV� LQ� DGYDQFH� RU� EHFDXVH� WKH\� FDQ� DOUHDG\� WDNH�
DGYDQFHG� RUGHUV� DW� WKHVH� SULFHV�� 7KLV� LV� EHFDXVH� LQ� WKHVH� VLWXDWLRQV� WKH� LQIRUPDWLRQ� H[FKDQJH�ZRXOG� EH� D�PRUH� FRVWO\�
PHDQV� IRU� UHDFKLQJ� D� FROOXVLYH� RXWFRPH� LQ� WKH�PDUNHW� WKDQ� H[FKDQJLQJ� LQIRUPDWLRQ� RQ� IXWXUH� LQWHQWLRQV�� DQG� ZRXOG�
EH� PRUH� OLNHO\� WR� EH� GRQH� IRU� SUR�FRPSHWLWLYH� UHDVRQV�� +RZHYHU�� WKLV� GRHV� QRW� LPSO\� WKDW� LQ� JHQHUDO� SULFH�
FRPPLWPHQW� WRZDUGV� FXVWRPHUV� LV� QHFHVVDULO\� SUR�FRPSHWLWLYH�� 2Q� WKH� FRQWUDU\�� LW� FRXOG� OLPLW� WKH� SRVVLELOLW\� RI�
GHYLDWLQJ� IURP� D� FROOXVLYH� RXWFRPH� DQG� KHQFH� UHQGHU� LW� PRUH� VWDEOH�

���� 7KLV� LV� ZLWKRXW� SUHMXGLFH� WR� WKH� IDFW� WKDW� SXEOLF� DQQRXQFHPHQWV� RI� LQWHQGHG� LQGLYLGXDOLVHG� SULFHV� PD\� JLYH� ULVH� WR�
HIILFLHQFLHV� DQG� WKDW� WKH� SDUWLHV� WR� VXFK� H[FKDQJH� ZRXOG� KDYH� D� SRVVLELOLW\� WR� UHO\� RQ� $UWLFOH� �������

���� &DVH� &������ 3�� -RKQ� 'HHUH� Y� &RPPLVVLRQ�� SDUDJUDSK� ���
���� ,QIRUPDWLRQ� H[FKDQJH�PD\� UHVWULFW� FRPSHWLWLRQ� LQ� D� VLPLODU�ZD\� WR� D�PHUJHU� LI� LW� OHDGV� WR�PRUH� HIIHFWLYH��PRUH� VWDEOH�

RU�PRUH� OLNHO\� FRRUGLQDWLRQ� LQ� WKH�PDUNHW�� VHH�&DVH�&�������� 3�� 6RQ\�� >����@� (&5� ,������� SDUDJUDSK������ZKHUH� WKH�
&RXUW� RI� -XVWLFH� HQGRUVHG� WKH� FULWHULD� HVWDEOLVKHG� E\� WKH� *HQHUDO� &RXUW� LQ� &DVH� 7��������� $LUWRXUV�� >����@� (&5�
,,������� SDUDJUDSK� ���



PD\� EH� GLIILFXOW� WR� VXVWDLQ� EHIRUH� WKH� H[FKDQJH�� WKH� H[FKDQJH� RI� LQIRUPDWLRQ�PD\� FKDQJH� WKH�PDUNHW�
FRQGLWLRQV� LQ� VXFK� D� ZD\� WKDW� FRRUGLQDWLRQ� EHFRPHV� SRVVLEOH� DIWHU� WKH� H[FKDQJH� ²� IRU� H[DPSOH� E\�
LQFUHDVLQJ� WUDQVSDUHQF\� LQ� WKH� PDUNHW�� UHGXFLQJ� PDUNHW� FRPSOH[LW\�� EXIIHULQJ� LQVWDELOLW\� RU� FRPSHQä
VDWLQJ� IRU� DV\PPHWU\��)RU� WKLV� UHDVRQ� LW� LV� LPSRUWDQW� WR� DVVHVV� WKH� UHVWULFWLYH�HIIHFWV� RI� WKH� LQIRUPDWLRQ�
H[FKDQJH� LQ� WKH� FRQWH[W� RI� ERWK� WKH� LQLWLDO� PDUNHW� FRQGLWLRQV�� DQG� KRZ� WKH� LQIRUPDWLRQ� H[FKDQJH�
FKDQJHV� WKRVH� FRQGLWLRQV�� 7KLV� ZLOO� LQFOXGH� DQ� DVVHVVPHQW� RI� WKH� VSHFLILF� FKDUDFWHULVWLFV� RI� WKH� V\VWHP�
FRQFHUQHG�� LQFOXGLQJ� LWV� SXUSRVH�� FRQGLWLRQV�RI� DFFHVV� WR� WKH� V\VWHP� DQG� FRQGLWLRQV� RI� SDUWLFLSDWLRQ� LQ�
WKH� V\VWHP�� ,W� ZLOO� DOVR� EH� QHFHVVDU\� WR� H[DPLQH� WKH� IUHTXHQF\� RI� WKH� LQIRUPDWLRQ� H[FKDQJHV�� WKH� W\SH�
RI� LQIRUPDWLRQ� H[FKDQJHG� �IRU� H[DPSOH�� ZKHWKHU� LW� LV� SXEOLF� RU� FRQILGHQWLDO�� DJJUHJDWHG� RU� GHWDLOHG��
DQG� KLVWRULFDO� RU� FXUUHQW��� DQG� WKH� LPSRUWDQFH� RI� WKH� LQIRUPDWLRQ� IRU� WKH� IL[LQJ� RI� SULFHV�� YROXPHV� RU�
FRQGLWLRQV� RI� VHUYLFH������ 7KH� IROORZLQJ� IDFWRUV� DUH� UHOHYDQW� IRU� WKLV� DVVHVVPHQW�

�L�� 0�D�U�N�H�W� F�K�D�U�D�F�W�H�U�L�V�W�L�F�V

���� &RPSDQLHV� DUH� PRUH� OLNHO\� WR� DFKLHYH� D� FROOXVLYH� RXWFRPH� LQ� PDUNHWV� ZKLFK� DUH� VXIILFLHQWO\� WUDQVä
SDUHQW�� FRQFHQWUDWHG�� QRQ�FRPSOH[�� VWDEOH� DQG� V\PPHWULF�� ,Q� WKRVH� W\SHV� RI� PDUNHWV� FRPSDQLHV� FDQ�
UHDFK� D� FRPPRQ� XQGHUVWDQGLQJ� RQ� WKH� WHUPV� RI� FRRUGLQDWLRQ� DQG� VXFFHVVIXOO\� PRQLWRU� DQG� SXQLVK�
GHYLDWLRQV��+RZHYHU�� LQIRUPDWLRQ� H[FKDQJH� FDQ� DOVR� HQDEOH� FRPSDQLHV� WR� DFKLHYH� D� FROOXVLYH�RXWFRPH�
LQ� RWKHU�PDUNHW� VLWXDWLRQV� ZKHUH� WKH\� ZRXOG� QRW� EH� DEOH� WR� GR� VR� LQ� WKH� DEVHQFH� RI� WKH� LQIRUPDWLRQ�
H[FKDQJH�� ,QIRUPDWLRQ� H[FKDQJH� FDQ� WKHUHE\� IDFLOLWDWH� D� FROOXVLYH� RXWFRPH� E\� LQFUHDVLQJ� WUDQVSDUHQF\�
LQ� WKH� PDUNHW�� UHGXFLQJ� PDUNHW� FRPSOH[LW\�� EXIIHULQJ� LQVWDELOLW\� RU� FRPSHQVDWLQJ� IRU� DV\PPHWU\�� ,Q�
WKLV� FRQWH[W�� WKH� FRPSHWLWLYH� RXWFRPH� RI� DQ� LQIRUPDWLRQ� H[FKDQJH� GHSHQGV� QRW� RQO\� RQ� WKH� LQLWLDO�
FKDUDFWHULVWLFV� RI� WKH� PDUNHW� LQ� ZKLFK� LW� WDNHV� SODFH� �VXFK� DV� FRQFHQWUDWLRQ�� WUDQVSDUHQF\�� VWDELOLW\��
FRPSOH[LW\� HWF���� EXW� DOVR� RQ� KRZ� WKH� W\SH� RI� WKH� LQIRUPDWLRQ� H[FKDQJHG� PD\� FKDQJH� WKRVH� FKDUä
DFWHULVWLFV�����

���� &ROOXVLYH� RXWFRPHV� DUH� PRUH� OLNHO\� LQ� WUDQVSDUHQW� PDUNHWV�� 7UDQVSDUHQF\� FDQ� IDFLOLWDWH� FROOXVLRQ� E\�
HQDEOLQJ� FRPSDQLHV� WR� UHDFK� D� FRPPRQ� XQGHUVWDQGLQJ� RQ� WKH� WHUPV� RI� FRRUGLQDWLRQ�� RU�DQG� E\�
LQFUHDVLQJ� LQWHUQDO� DQG� H[WHUQDO� VWDELOLW\� RI� FROOXVLRQ�� ,QIRUPDWLRQ� H[FKDQJH� FDQ� LQFUHDVH� WUDQVSDUHQF\�
DQG� KHQFH� OLPLW� XQFHUWDLQWLHV� DERXW� WKH� VWUDWHJLF� YDULDEOHV� RI� FRPSHWLWLRQ� �IRU� H[DPSOH�� SULFHV�� RXWSXW��
GHPDQG�� FRVWV� HWF���� 7KH� ORZHU� WKH� SUH�H[LVWLQJ� OHYHO� RI� WUDQVSDUHQF\� LQ� WKH�PDUNHW�� WKH�PRUH� YDOXH� DQ�
LQIRUPDWLRQ� H[FKDQJH� PD\� KDYH� LQ� DFKLHYLQJ� D� FROOXVLYH� RXWFRPH�� $Q� LQIRUPDWLRQ� H[FKDQJH� WKDW�
FRQWULEXWHV� OLWWOH� WR� WKH� WUDQVSDUHQF\� LQ� D�PDUNHW� LV� OHVV� OLNHO\� WR�KDYH� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�
WKDQ�DQ� LQIRUPDWLRQ� H[FKDQJH� WKDW� VLJQLILFDQWO\� LQFUHDVHV� WUDQVSDUHQF\��7KHUHIRUH� LW� LV� WKH�FRPELQDWLRQ�
RI� ERWK� WKH� SUH�H[LVWLQJ� OHYHO� RI� WUDQVSDUHQF\� DQG� KRZ� WKH� LQIRUPDWLRQ� H[FKDQJH� FKDQJHV� WKDW� OHYHO�
WKDW� ZLOO� GHWHUPLQH� KRZ� OLNHO\� LW� LV� WKDW� WKH� LQIRUPDWLRQ� H[FKDQJH� ZLOO� KDYH� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ�� 7KH� SUH�H[LVWLQJ� GHJUHH� RI� WUDQVSDUHQF\�� LQWHU� DOLD�� GHSHQGV� RQ� WKH� QXPEHU� RI� PDUNHW�
SDUWLFLSDQWV� DQG� WKH� QDWXUH� RI� WUDQVDFWLRQV�� ZKLFK� FDQ� UDQJH� IURP� SXEOLF� WUDQVDFWLRQV� WR� FRQILGHQWLDO�
ELODWHUDO� QHJRWLDWLRQV� EHWZHHQ� EX\HUV� DQG� VHOOHUV�� :KHQ� HYDOXDWLQJ� WKH� FKDQJH� LQ� WKH� OHYHO� RI� WUDQVä
SDUHQF\� LQ� WKH�PDUNHW�� WKH� NH\� HOHPHQW� LV� WR� LGHQWLI\� WR� ZKDW� H[WHQW� WKH� DYDLODEOH� LQIRUPDWLRQ� FDQ� EH�
XVHG� E\� FRPSDQLHV� WR� GHWHUPLQH� WKH� DFWLRQV� RI� WKHLU� FRPSHWLWRUV�

���� 7LJKW�ROLJRSROLHV�FDQ� IDFLOLWDWH�D�FROOXVLYH�RXWFRPH�RQ� WKH�PDUNHW�DV� LW� LV� HDVLHU� IRU� IHZHU�FRPSDQLHV� WR�
UHDFK� D� FRPPRQ� XQGHUVWDQGLQJ� RQ� WKH� WHUPV� RI� FRRUGLQDWLRQ� DQG� WR� PRQLWRU� GHYLDWLRQV�� $� FROOXVLYH�
RXWFRPH� LV� DOVR� PRUH� OLNHO\� WR� EH� VXVWDLQDEOH� ZLWK� IHZHU� FRPSDQLHV�� :LWK� PRUH� FRPSDQLHV� FRRUä
GLQDWLQJ�� WKH� JDLQV� IURP� GHYLDWLQJ� DUH� JUHDWHU� EHFDXVH� D� ODUJHU� PDUNHW� VKDUH� FDQ� EH� JDLQHG� WKURXJK�
XQGHUFXWWLQJ��$W� WKH� VDPH� WLPH�� JDLQV� IURP� WKH� FROOXVLYH�RXWFRPH� DUH� VPDOOHU� EHFDXVH��ZKHQ� WKHUH� DUH�
PRUH�FRPSDQLHV�� WKH�VKDUH�RI� WKH� UHQWV� IURP�WKH�FROOXVLYH�RXWFRPH�GHFOLQHV��([FKDQJHV�RI� LQIRUPDWLRQ�
LQ� WLJKW� ROLJRSROLHV� DUH� PRUH� OLNHO\� WR� FDXVH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� WKDQ� LQ� OHVV� WLJKW�
ROLJRSROLHV�� DQG� DUH� QRW� OLNHO\� WR� FDXVH� VXFK� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LQ� YHU\� IUDJPHQWHG�
PDUNHWV�� +RZHYHU�� E\� LQFUHDVLQJ� WUDQVSDUHQF\�� RU� PRGLI\LQJ� WKH� PDUNHW� HQYLURQPHQW� LQ� DQRWKHU� ZD\�
WRZDUGV� RQH� PRUH� OLDEOH� WR� FRRUGLQDWLRQ�� LQIRUPDWLRQ� H[FKDQJHV� PD\� IDFLOLWDWH� FRRUGLQDWLRQ� DQG�
PRQLWRULQJ� DPRQJ� PRUH� FRPSDQLHV� WKDQ� ZRXOG� EH� SRVVLEOH� LQ� LWV� DEVHQFH�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� &DVH� &��������� $VQHI�(TXLID[�� SDUDJUDSK� ���
���� ,W� VKRXOG�EH� QRWHG� WKDW� WKH� GLVFXVVLRQ� LQ� SDUDJUDSKV���� WR� ��� LV� QRW� D� FRPSOHWH� OLVW� RI� UHOHYDQW�PDUNHW� FKDUDFWHULVWLFV��

7KHUH�PD\� EH� RWKHU� FKDUDFWHULVWLFV�RI� WKH�PDUNHW�ZKLFK�DUH� LPSRUWDQW� LQ� WKH� VHWWLQJ� RI� FHUWDLQ� LQIRUPDWLRQ� H[FKDQJHV�



���� &RPSDQLHV� PD\� ILQG� LW� GLIILFXOW� WR� DFKLHYH� D� FROOXVLYH� RXWFRPH� LQ� D� FRPSOH[� PDUNHW� HQYLURQPHQW��
+RZHYHU�� WR� VRPH� H[WHQW�� WKH� XVH� RI� LQIRUPDWLRQ� H[FKDQJH� PD\� VLPSOLI\� VXFK� HQYLURQPHQWV�� ,Q� D�
FRPSOH[� PDUNHW� HQYLURQPHQW� PRUH� LQIRUPDWLRQ� H[FKDQJH� LV� QRUPDOO\� QHHGHG� WR� UHDFK� D� FRPPRQ�
XQGHUVWDQGLQJ� RQ� WKH� WHUPV� RI� FRRUGLQDWLRQ� DQG� WR� PRQLWRU� GHYLDWLRQV�� )RU� H[DPSOH�� LW� LV� HDVLHU� WR�
DFKLHYH� D� FROOXVLYH� RXWFRPH� RQ� D� SULFH� IRU� D� VLQJOH�� KRPRJHQHRXV� SURGXFW�� WKDQ� RQ� QXPHURXV� SULFHV�
LQ� D� PDUNHW� ZLWK� PDQ\� GLIIHUHQWLDWHG� SURGXFWV�� ,W� LV� QRQHWKHOHVV� SRVVLEOH� WKDW� WR� FLUFXPYHQW� WKH�
GLIILFXOWLHV� LQYROYHG� LQ� DFKLHYLQJ� D� FROOXVLYH� RXWFRPH� RQ� D� ODUJH� QXPEHU� RI� SULFHV�� FRPSDQLHV� PD\�
H[FKDQJH� LQIRUPDWLRQ� WR� HVWDEOLVK� VLPSOH� SULFLQJ� UXOHV� �IRU� H[DPSOH�� SULFLQJ� SRLQWV��

���� &ROOXVLYH� RXWFRPHV� DUH� PRUH� OLNHO\� ZKHUH� WKH� GHPDQG� DQG� VXSSO\� FRQGLWLRQV� DUH� UHODWLYHO\� VWDEOH������
,Q� DQ� XQVWDEOH� HQYLURQPHQW� LW� PD\� EH� GLIILFXOW� IRU� D� FRPSDQ\� WR� NQRZ� ZKHWKHU� LWV� ORVW� VDOHV� DUH� GXH�
WR� DQ� RYHUDOO� ORZ� OHYHO� RI� GHPDQG� RU� GXH� WR� D� FRPSHWLWRU� RIIHULQJ� SDUWLFXODUO\� ORZ� SULFHV�� DQG�
WKHUHIRUH� LW� LV� GLIILFXOW� WR� VXVWDLQ� D� FROOXVLYH� RXWFRPH�� ,Q� WKLV� FRQWH[W�� YRODWLOH� GHPDQG�� VXEVWDQWLDO�
LQWHUQDO� JURZWK�E\� VRPH� FRPSDQLHV� LQ� WKH�PDUNHW�� RU� IUHTXHQW� HQWU\� E\� QHZ� FRPSDQLHV��PD\� LQGLFDWH�
WKDW� WKH� FXUUHQW� VLWXDWLRQ� LV� QRW� VXIILFLHQWO\� VWDEOH� IRU� FRRUGLQDWLRQ� WR� EH� OLNHO\������ ,QIRUPDWLRQ�
H[FKDQJH� LQ� FHUWDLQ� VLWXDWLRQV� FDQ� VHUYH� WKH� SXUSRVH� RI� LQFUHDVLQJ� VWDELOLW\� LQ� WKH� PDUNHW�� DQG�
WKHUHE\� PD\� HQDEOH� D� FROOXVLYH� RXWFRPH� LQ� WKH� PDUNHW�� 0RUHRYHU�� LQ� PDUNHWV� ZKHUH� LQQRYDWLRQ� LV�
LPSRUWDQW��FRRUGLQDWLRQ�PD\�EH�PRUH�GLIILFXOW�VLQFH�SDUWLFXODUO\�VLJQLILFDQW� LQQRYDWLRQV�PD\�DOORZ�RQH�
FRPSDQ\� WR� JDLQ� D� PDMRU� DGYDQWDJH� RYHU� LWV� ULYDOV�� )RU� D� FROOXVLYH� RXWFRPH� WR� EH� VXVWDLQDEOH�� WKH�
UHDFWLRQV�RI� RXWVLGHUV�� VXFK� DV� FXUUHQW� DQG� IXWXUH� FRPSHWLWRUV�QRW� SDUWLFLSDWLQJ� LQ� WKH� FRRUGLQDWLRQ�� DV�
ZHOO� DV� FXVWRPHUV�� VKRXOG� QRW� EH� FDSDEOH� RI� MHRSDUGLVLQJ� WKH� UHVXOWV� H[SHFWHG� IURP� WKH� FROOXVLYH�
RXWFRPH�� ,Q� WKLV� FRQWH[W�� WKH� H[LVWHQFH� RI� EDUULHUV� WR� HQWU\� PDNHV� LW� PRUH� OLNHO\� WKDW� D� FROOXVLYH�
RXWFRPH� RQ� WKH� PDUNHW� LV� IHDVLEOH� DQG� VXVWDLQDEOH�

���� $� FROOXVLYH�RXWFRPH� LV�PRUH� OLNHO\� LQ� V\PPHWULF�PDUNHW� VWUXFWXUHV��:KHQ� FRPSDQLHV�DUH�KRPRJHQRXV�
LQ� WHUPV� RI� WKHLU� FRVWV�� GHPDQG�� PDUNHW� VKDUHV�� SURGXFW� UDQJH�� FDSDFLWLHV� HWF��� WKH\� DUH�PRUH� OLNHO\� WR�
UHDFK� D� FRPPRQ� XQGHUVWDQGLQJ� RQ� WKH� WHUPV� RI� FRRUGLQDWLRQ� EHFDXVH� WKHLU� LQFHQWLYHV� DUH� PRUH�
DOLJQHG�� +RZHYHU�� LQIRUPDWLRQ� H[FKDQJH� PD\� LQ� VRPH� VLWXDWLRQV� DOVR� DOORZ� D� FROOXVLYH� RXWFRPH� WR�
RFFXU� LQ� PRUH� KHWHURJHQHRXV� PDUNHW� VWUXFWXUHV�� ,QIRUPDWLRQ� H[FKDQJH� FRXOG� PDNH� FRPSDQLHV� DZDUH�
RI� WKHLU� GLIIHUHQFHV� DQG� KHOS� WKHP� WR� GHVLJQ� PHDQV� WR� DFFRPPRGDWH� IRU� WKHLU� KHWHURJHQHLW\� LQ� WKH�
FRQWH[W� RI� FRRUGLQDWLRQ�

���� 7KH� VWDELOLW\�RI� D� FROOXVLYH�RXWFRPH� DOVR�GHSHQGV� RQ� WKH� FRPSDQLHV·� GLVFRXQWLQJ�RI� IXWXUH�SURILWV��7KH�
PRUH� FRPSDQLHV� YDOXH� WKH� FXUUHQW� SURILWV� WKDW� WKH\� FRXOG� JDLQ� IURP� XQGHUFXWWLQJ� YHUVXV� DOO� WKH� IXWXUH�
RQHV� WKDW� WKH\�FRXOG�JDLQ�E\� WKH�FROOXVLYH�RXWFRPH�� WKH� OHVV� OLNHO\� LW� LV� WKDW� WKH\�ZLOO�EH� DEOH� WR�DFKLHYH�
D� FROOXVLYH� RXWFRPH�

���� %\� WKH� VDPH� WRNHQ�� D� FROOXVLYH�RXWFRPH� LV�PRUH� OLNHO\� DPRQJ� FRPSDQLHV� WKDW�ZLOO� FRQWLQXH� WR�RSHUDWH�
LQ� WKH� VDPH�PDUNHW� IRU� D� ORQJ� WLPH�� DV� LQ� VXFK� D� VFHQDULR� WKH\�ZLOO� EH�PRUH� FRPPLWWHG� WR� FRRUGLQDWH��
,I� D� FRPSDQ\�NQRZV� WKDW� LW�ZLOO� LQWHUDFW�ZLWK� WKH�RWKHUV� IRU�D� ORQJ� WLPH�� LW�ZLOO�KDYH�D�JUHDWHU� LQFHQWLYH�
WR� DFKLHYH� WKH� FROOXVLYH�RXWFRPH� EHFDXVH� WKH� VWUHDP�RI� IXWXUH� SURILWV� IURP� WKH� FROOXVLYH�RXWFRPH�ZLOO�
EH� ZRUWK�PRUH� WKDQ� WKH� VKRUW� WHUP� SURILW� LW� FRXOG� KDYH� LI� LW� GHYLDWHG�� WKDW� LV� WR� VD\�� EHIRUH� WKH� RWKHU�
FRPSDQLHV� GHWHFW� WKH� GHYLDWLRQ� DQG� UHWDOLDWH�

���� 2YHUDOO�� IRU� D� FROOXVLYH� RXWFRPH� WR� EH� VXVWDLQDEOH�� WKH� WKUHDW� RI� D� VXIILFLHQWO\� FUHGLEOH� DQG� SURPSW�
UHWDOLDWLRQ� PXVW� EH� OLNHO\�� &ROOXVLYH� RXWFRPHV� DUH� QRW� VXVWDLQDEOH� LQ� PDUNHWV� LQ� ZKLFK� WKH� FRQVHä
TXHQFHV� RI� GHYLDWLRQ� DUH� QRW� VXIILFLHQWO\� VHYHUH� WR� FRQYLQFH� FRRUGLQDWLQJ� FRPSDQLHV� WKDW� LW� LV� LQ� WKHLU�
EHVW� LQWHUHVW� WR� DGKHUH� WR� WKH� WHUPV�RI� WKH� FROOXVLYH�RXWFRPH��)RU� H[DPSOH�� LQ�PDUNHWV� FKDUDFWHULVHG�E\�
LQIUHTXHQW�� OXPS\� RUGHUV�� LW� PD\� EH� GLIILFXOW� WR� HVWDEOLVK� D� VXIILFLHQWO\� VHYHUH� GHWHUUHQFH� PHFKDQLVP��
VLQFH� WKH�JDLQ� IURP�GHYLDWLQJ�DW� WKH� ULJKW� WLPH�PD\�EH� ODUJH�� FHUWDLQ�DQG� LPPHGLDWH��ZKHUHDV� WKH� ORVVHV

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH� &DVH� 7�������� -RKQ� 'HHUH� Y� &RPPLVVLRQ�� >����@� (&5� ,,������ SDUDJUDSK� ���
���� 6HH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVHV� ,9�������� DQG� �������� 8.� $JULFXOWXUDO� 7UDFWRU� 5HJLVWUDWLRQ� ([FKDQJH�� 2-� /� ����

����������� S�� ���� SDUDJUDSK� ��� DQG� &DVH� 7�������� -RKQ� 'HHUH� Y� &RPPLVVLRQ�� SDUDJUDSK� ���� ,W� LV� QRW� QHFHVVDU\� WKDW�
DEVROXWH� VWDELOLW\� EH� HVWDEOLVKHG� RU� ILHUFH� FRPSHWLWLRQ� H[FOXGHG�



IURP� EHLQJ� SXQLVKHG� VPDOO� DQG� XQFHUWDLQ�� DQG� RQO\�PDWHULDOLVH� DIWHU� VRPH� WLPH�� 7KH� FUHGLELOLW\� RI� WKH�
GHWHUUHQFH� PHFKDQLVP� DOVR� GHSHQGV� RQ� ZKHWKHU� WKH� RWKHU� FRRUGLQDWLQJ� FRPSDQLHV� KDYH� DQ� LQFHQWLYH�
WR� UHWDOLDWH�� GHWHUPLQHG� E\� WKHLU� VKRUW�WHUP� ORVVHV� IURP� WULJJHULQJ� D� SULFH� ZDU� YHUVXV� WKHLU� SRWHQWLDO�
ORQJ�WHUP� JDLQ� LQ� FDVH� WKH\� LQGXFH� D� UHWXUQ� WR� D� FROOXVLYH�RXWFRPH�� )RU� H[DPSOH�� FRPSDQLHV·� DELOLW\� WR�
UHWDOLDWH�PD\�EH� UHLQIRUFHG� LI� WKH\�DUH� DOVR� LQWHUUHODWHG�E\� YHUWLFDO�FRPPHUFLDO� UHODWLRQVKLSV�ZKLFK� WKH\�
FDQ� XVH� DV� D� WKUHDW� RI� SXQLVKPHQW� IRU� GHYLDWLRQV�

�LL�� &�K�D�U�D�F�W�H�U�L�V�W�L�F�V� R�I� W�K�H� L�Q�I�R�U�P�D�W�L�R�Q� H�[�F�K�D�Q�J�H

6WUDWHJLF� LQIRUPDWLRQ

���� 7KH� H[FKDQJH� EHWZHHQ� FRPSHWLWRUV� RI� VWUDWHJLF� GDWD�� WKDW� LV� WR� VD\�� GDWD� WKDW� UHGXFHV� VWUDWHJLF� XQFHUä
WDLQW\� LQ� WKH� PDUNHW�� LV� PRUH� OLNHO\� WR� EH� FDXJKW� E\� $UWLFOH� ���� WKDQ� H[FKDQJHV� RI� RWKHU� W\SHV� RI�
LQIRUPDWLRQ�� 6KDULQJ� RI� VWUDWHJLF� GDWD� FDQ� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� EHFDXVH� LW�
UHGXFHV� WKH� SDUWLHV·� GHFLVLRQ�PDNLQJ� LQGHSHQGHQFH� E\� GHFUHDVLQJ� WKHLU� LQFHQWLYHV� WR� FRPSHWH�� 6WUDWHJLF�
LQIRUPDWLRQ� FDQ� EH� UHODWHG� WR� SULFHV� �IRU� H[DPSOH�� DFWXDO� SULFHV�� GLVFRXQWV�� LQFUHDVHV�� UHGXFWLRQV� RU�
UHEDWHV��� FXVWRPHU� OLVWV�� SURGXFWLRQ� FRVWV�� TXDQWLWLHV�� WXUQRYHUV�� VDOHV�� FDSDFLWLHV�� TXDOLWLHV�� PDUNHWLQJ�
SODQV�� ULVNV�� LQYHVWPHQWV�� WHFKQRORJLHV� DQG� 5	'� SURJUDPPHV� DQG� WKHLU� UHVXOWV��*HQHUDOO\�� LQIRUPDWLRQ�
UHODWHG� WR�SULFHV�DQG�TXDQWLWLHV� LV� WKH�PRVW� VWUDWHJLF�� IROORZHG�E\� LQIRUPDWLRQ�DERXW�FRVWV�DQG�GHPDQG��
+RZHYHU�� LI� FRPSDQLHV� FRPSHWH� ZLWK� UHJDUG� WR� 5	'� LW� LV� WKH� WHFKQRORJ\� GDWD� WKDW� PD\� EH� WKH� PRVW�
VWUDWHJLF� IRU� FRPSHWLWLRQ�� 7KH� VWUDWHJLF� XVHIXOQHVV� RI� GDWD� DOVR� GHSHQGV� RQ� LWV� DJJUHJDWLRQ� DQG� DJH�� DV�
ZHOO� DV� WKH� PDUNHW� FRQWH[W� DQG� IUHTXHQF\� RI� WKH� H[FKDQJH�

0DUNHW� FRYHUDJH

���� )RU� DQ� LQIRUPDWLRQ� H[FKDQJH� WR� EH� OLNHO\� WR� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� WKH� FRPSDQLHV�
LQYROYHG� LQ� WKH� H[FKDQJH� KDYH� WR� FRYHU� D� VXIILFLHQWO\� ODUJH� SDUW� RI� WKH� UHOHYDQW�PDUNHW��2WKHUZLVH�� WKH�
FRPSHWLWRUV� WKDW� DUH� QRW� SDUWLFLSDWLQJ� LQ� WKH� LQIRUPDWLRQ� H[FKDQJH� FRXOG� FRQVWUDLQ� DQ\� DQWL��
FRPSHWLWLYH� EHKDYLRXU� RI� WKH� FRPSDQLHV� LQYROYHG�� )RU� H[DPSOH�� E\� SULFLQJ� EHORZ� WKH� FRRUGLQDWHG�
SULFH� OHYHO� FRPSDQLHV� XQDIILOLDWHG�ZLWKLQ� WKH� LQIRUPDWLRQ� H[FKDQJH� V\VWHP� FRXOG� WKUHDWHQ� WKH� H[WHUQDO�
VWDELOLW\� RI� D� FROOXVLYH� RXWFRPH�

���� :KDW� FRQVWLWXWHV� ¶D� VXIILFLHQWO\� ODUJH� SDUW� RI� WKH� PDUNHW·� FDQQRW� EH� GHILQHG� LQ� WKH� DEVWUDFW� DQG� ZLOO�
GHSHQG� RQ� WKH� VSHFLILF� IDFWV� RI� HDFK� FDVH� DQG� WKH� W\SH� RI� LQIRUPDWLRQ� H[FKDQJH� LQ� TXHVWLRQ��:KHUH��
KRZHYHU�� DQ� LQIRUPDWLRQ� H[FKDQJH� WDNHV� SODFH� LQ� WKH� FRQWH[W� RI� DQRWKHU� W\SH� RI� KRUL]RQWDO� FR��
RSHUDWLRQ� DJUHHPHQW� DQG� GRHV� QRW� JR� EH\RQG� ZKDW� LV� QHFHVVDU\� IRU� LWV� LPSOHPHQWDWLRQ�� PDUNHW�
FRYHUDJH� EHORZ� WKH� PDUNHW� VKDUH� WKUHVKROGV� VHW� RXW� LQ� WKH� UHOHYDQW� FKDSWHU� RI� WKHVH� JXLGHOLQHV�� WKH�
UHOHYDQW� EORFN� H[HPSWLRQ� UHJXODWLRQ����� RU� WKH� 'H�0LQLPLV� 1RWLFH� SHUWDLQLQJ� WR� WKH� W\SH� RI� DJUHHPHQW�
LQ� TXHVWLRQ� ZLOO� XVXDOO\� QRW� EH� ODUJH� HQRXJK� IRU� WKH� LQIRUPDWLRQ� H[FKDQJH� WR� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ�

$JJUHJDWHG�LQGLYLGXDOLVHG� GDWD

���� ([FKDQJHV� RI� JHQXLQHO\� DJJUHJDWHG� GDWD�� WKDW� LV� WR� VD\�� ZKHUH� WKH� UHFRJQLWLRQ� RI� LQGLYLGXDOLVHG�
FRPSDQ\� OHYHO� LQIRUPDWLRQ� LV� VXIILFLHQWO\� GLIILFXOW�� DUH� PXFK� OHVV� OLNHO\� WR� OHDG� WR� UHVWULFWLYH� HIIHFWV�
RQ� FRPSHWLWLRQ� WKDQ� H[FKDQJHV� RI� FRPSDQ\� OHYHO� GDWD�� &ROOHFWLRQ� DQG� SXEOLFDWLRQ� RI� DJJUHJDWHG�
PDUNHW� GDWD� �VXFK� DV� VDOHV� GDWD�� GDWD� RQ� FDSDFLWLHV� RU� GDWD� RQ� FRVWV� RI� LQSXWV� DQG� FRPSRQHQWV�� E\�
D� WUDGH�RUJDQLVDWLRQ�RU�PDUNHW� LQWHOOLJHQFH� ILUP�PD\�EHQHILW� VXSSOLHUV�DQG� FXVWRPHUV� DOLNH�E\� DOORZLQJ�
WKHP� WR� JHW� D� FOHDUHU� SLFWXUH� RI� WKH� HFRQRPLF� VLWXDWLRQ� RI� D� VHFWRU�� 6XFK� GDWD� FROOHFWLRQ� DQG� SXEOLä
FDWLRQ� PD\� DOORZ� PDUNHW� SDUWLFLSDQWV� WR� PDNH� EHWWHU�LQIRUPHG� LQGLYLGXDO� FKRLFHV� LQ� RUGHU� WR� DGDSW

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� ([FKDQJHV� RI� LQIRUPDWLRQ� LQ� WKH� FRQWH[W� RI� DQ� 5	'� DJUHHPHQW�� LI� WKH\� GR� QRW� H[FHHG� ZKDW� LV� QHFHVVDU\� IRU�
LPSOHPHQWDWLRQ� RI� WKH� DJUHHPHQW�� FDQ� EHQHILW� IURP� WKH� VDIH� KDUERXU� RI� ����� VHW� RXW� LQ� WKH� 5	'� %ORFN� ([HPSWLRQ�
5HJXODWLRQ�� )RU� WKH� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�� WKH� UHOHYDQW� VDIH� KDUERXU� LV� �����



HIILFLHQWO\� WKHLU� VWUDWHJ\� WR� WKH� PDUNHW� FRQGLWLRQV�� 0RUH� JHQHUDOO\�� XQOHVV� LW� WDNHV� SODFH� LQ� D� WLJKW�
ROLJRSRO\�� WKH� H[FKDQJH�RI� DJJUHJDWHG�GDWD� LV� XQOLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ��
&RQYHUVHO\�� WKH�H[FKDQJH�RI� LQGLYLGXDOLVHG�GDWD� IDFLOLWDWHV�D�FRPPRQ�XQGHUVWDQGLQJ�RQ� WKH�PDUNHW�DQG�
SXQLVKPHQW� VWUDWHJLHV� E\� DOORZLQJ� WKH� FRRUGLQDWLQJ� FRPSDQLHV� WR� VLQJOH� RXW� D� GHYLDWRU� RU� HQWUDQW��
1HYHUWKHOHVV�� WKH� SRVVLELOLW\� FDQQRW� EH� H[FOXGHG� WKDW� HYHQ� WKH� H[FKDQJH� RI� DJJUHJDWHG� GDWD� PD\�
IDFLOLWDWH� D� FROOXVLYH� RXWFRPH� LQ� PDUNHWV� ZLWK� VSHFLILF� FKDUDFWHULVWLFV�� 1DPHO\�� PHPEHUV� RI� D� YHU\�
WLJKW� DQG� VWDEOH� ROLJRSRO\� H[FKDQJLQJ� DJJUHJDWHG�GDWD�ZKR� GHWHFW� D�PDUNHW� SULFH�EHORZ� D� FHUWDLQ� OHYHO�
FRXOG� DXWRPDWLFDOO\� DVVXPH� WKDW� VRPHRQH� KDV� GHYLDWHG� IURP� WKH� FROOXVLYH� RXWFRPH� DQG� WDNH� PDUNHW��
ZLGH� UHWDOLDWRU\� VWHSV�� ,Q� RWKHU� ZRUGV�� LQ� RUGHU� WR� NHHS� FROOXVLRQ� VWDEOH�� FRPSDQLHV� PD\� QRW� DOZD\V�
QHHG� WR� NQRZ� ZKR� GHYLDWHG�� LW� PD\� EH� HQRXJK� WR� OHDUQ� WKDW� ¶VRPHRQH·� GHYLDWHG�

$JH� RI� GDWD

���� 7KH� H[FKDQJH� RI� KLVWRULF� GDWD� LV� XQOLNHO\� WR� OHDG� WR� D� FROOXVLYH� RXWFRPH� DV� LW� LV� XQOLNHO\� WR� EH�
LQGLFDWLYH� RI� WKH� FRPSHWLWRUV·� IXWXUH� FRQGXFW� RU� WR� SURYLGH� D� FRPPRQ� XQGHUVWDQGLQJ� RQ� WKH�
PDUNHW������ 0RUHRYHU�� H[FKDQJLQJ� KLVWRULF� GDWD� LV� XQOLNHO\� WR� IDFLOLWDWH� PRQLWRULQJ� RI� GHYLDWLRQV�
EHFDXVH� WKH� ROGHU� WKH� GDWD�� WKH� OHVV� XVHIXO� LW� ZRXOG� EH� IRU� WLPHO\� GHWHFWLRQ� RI� GHYLDWLRQV� DQG� WKXV�
DV� D� FUHGLEOH� WKUHDW� RI� SURPSW� UHWDOLDWLRQ������ 7KHUH� LV� QR� SUHGHWHUPLQHG� WKUHVKROG�ZKHQ� GDWD� EHFRPHV�
KLVWRULF�� WKDW� LV� WR� VD\��ROG�HQRXJK�QRW� WR�SRVH� ULVNV� WR� FRPSHWLWLRQ��:KHWKHU�GDWD� LV� JHQXLQHO\�KLVWRULF�
GHSHQGV� RQ� WKH� VSHFLILF� FKDUDFWHULVWLFV� RI� WKH� UHOHYDQW�PDUNHW� DQG� LQ� SDUWLFXODU� WKH� IUHTXHQF\� RI� SULFH�
UH�QHJRWLDWLRQV� LQ� WKH� LQGXVWU\�� )RU� H[DPSOH�� GDWD� FDQ� EH� FRQVLGHUHG� DV� KLVWRULF� LI� LW� LV� VHYHUDO� WLPHV�
ROGHU� WKDQ� WKH� DYHUDJH� OHQJWK� RI� FRQWUDFWV� LQ� WKH� LQGXVWU\� LI� WKH� ODWWHU� DUH� LQGLFDWLYH� RI� SULFH� UH��
QHJRWLDWLRQV�� 0RUHRYHU�� WKH� WKUHVKROG� ZKHQ� GDWD� EHFRPHV� KLVWRULF� DOVR� GHSHQGV� RQ� WKH� GDWD
V� QDWXUH��
DJJUHJDWLRQ�� IUHTXHQF\�RI� WKH� H[FKDQJH�� DQG� WKH� FKDUDFWHULVWLFV�RI� WKH� UHOHYDQW�PDUNHW� �IRU� H[DPSOH�� LWV�
VWDELOLW\� DQG� WUDQVSDUHQF\��

)UHTXHQF\� RI� WKH� LQIRUPDWLRQ� H[FKDQJH

���� )UHTXHQW� H[FKDQJHV� RI� LQIRUPDWLRQ� WKDW� IDFLOLWDWH� ERWK� D� EHWWHU� FRPPRQ� XQGHUVWDQGLQJ� RI� WKH�PDUNHW�
DQG� PRQLWRULQJ� RI� GHYLDWLRQV� LQFUHDVH� WKH� ULVNV� RI� D� FROOXVLYH� RXWFRPH�� ,Q� PRUH� XQVWDEOH� PDUNHWV��
PRUH� IUHTXHQW� H[FKDQJHV� RI� LQIRUPDWLRQ� PD\� EH� QHFHVVDU\� WR� IDFLOLWDWH� D� FROOXVLYH� RXWFRPH� WKDQ� LQ�
VWDEOH� PDUNHWV�� ,Q� PDUNHWV� ZLWK� ORQJ�WHUP� FRQWUDFWV� �ZKLFK� DUH� LQGLFDWLYH� RI� LQIUHTXHQW� SULFH� UH��
QHJRWLDWLRQV�� D� OHVV� IUHTXHQW� H[FKDQJH� RI� LQIRUPDWLRQ� ZRXOG� QRUPDOO\� EH� VXIILFLHQW� WR� DFKLHYH� D�
FROOXVLYH� RXWFRPH�� %\� FRQWUDVW�� LQIUHTXHQW� H[FKDQJHV� ZRXOG� QRW� WHQG� WR� EH� VXIILFLHQW� WR� DFKLHYH� D�
FROOXVLYH�RXWFRPH� LQ�PDUNHWV�ZLWK� VKRUW�WHUP� FRQWUDFWV� LQGLFDWLYH�RI� IUHTXHQW� SULFH� UH�QHJRWLDWLRQV������
+RZHYHU�� WKH� IUHTXHQF\� DW� ZKLFK� GDWD� QHHGV� WR� EH� H[FKDQJHG� WR� IDFLOLWDWH� D� FROOXVLYH� RXWFRPH� DOVR�
GHSHQGV� RQ� WKH� QDWXUH�� DJH� DQG� DJJUHJDWLRQ� RI� GDWD�����

3XEOLF�QRQ�SXEOLF� LQIRUPDWLRQ

���� ,Q� JHQHUDO�� H[FKDQJHV� RI� JHQXLQHO\� SXEOLF� LQIRUPDWLRQ� DUH� XQOLNHO\� WR� FRQVWLWXWH� DQ� LQIULQJHPHQW� RI�
$UWLFOH� ��������� *HQXLQHO\� SXEOLF� LQIRUPDWLRQ� LV� LQIRUPDWLRQ� WKDW� LV� JHQHUDOO\� HTXDOO\� DFFHVVLEOH� �LQ� WHUPV�
RI� FRVWV�RI� DFFHVV�� WR� DOO� FRPSHWLWRUV� DQG� FXVWRPHUV��)RU� LQIRUPDWLRQ� WR�EH� JHQXLQHO\�SXEOLF��REWDLQLQJ�
LW� VKRXOG� QRW� EH� PRUH� FRVWO\� IRU� FXVWRPHUV� DQG� FRPSDQLHV� XQDIILOLDWHG� WR� WKH� H[FKDQJH� V\VWHP� WKDQ�
IRU� WKH� FRPSDQLHV� H[FKDQJLQJ� WKH� LQIRUPDWLRQ�� )RU� WKLV� UHDVRQ�� FRPSHWLWRUV� ZRXOG� QRUPDOO\� QRW�
FKRRVH� WR� H[FKDQJH� GDWD� WKDW� WKH\� FDQ� FROOHFW� IURP� WKH� PDUNHW� DW� HTXDO� HDVH�� DQG� KHQFH� LQ� SUDFWLFH

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 7KH� FROOHFWLRQ� RI� KLVWRULF� GDWD� FDQ� DOVR� EH� XVHG� WR� FRQYH\� D� VHFWRU� DVVRFLDWLRQ·V� LQSXW� WR� RU� DQDO\VLV� RI� D� UHYLHZ� RI�
SXEOLF� SROLF\�

���� )RU� H[DPSOH�� LQ� SDVW� FDVHV� WKH� &RPPLVVLRQ� KDV� FRQVLGHUHG� WKH� H[FKDQJH� RI� LQGLYLGXDO� GDWD�ZKLFK�ZDV�PRUH� WKDQ� RQH�
\HDU� ROG� DV� KLVWRULF� DQG� DV� QRW� UHVWULFWLYH� RI� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� ZKHUHDV� LQIRUPDWLRQ�
OHVV� WKDQ� RQH� \HDU� ROG� KDV� EHHQ� FRQVLGHUHG� DV� UHFHQW��&RPPLVVLRQ�'HFLVLRQ� LQ� &DVH� ,9���������8.�$JULFXOWXUDO�7UDFWRU�
5HJLVWUDWLRQ� ([FKDQJH�� SDUDJUDSK� ���� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� :LUWVFKDIWVYHUHLQLJXQJ� 6WDKO��
2-� /� ��� ���������� S�� ���� SDUDJUDSK� ���

���� +RZHYHU�� LQIUHTXHQW� FRQWUDFWV� FRXOG� GHFUHDVH� WKH� OLNHOLKRRG� RI� D� VXIILFLHQWO\� SURPSW� UHWDOLDWLRQ�
���� +RZHYHU��GHSHQGLQJ� RQ� WKH� VWUXFWXUH�RI� WKH�PDUNHW� DQG� WKH� RYHUDOO� FRQWH[W� RI� WKH� H[FKDQJH�� WKH� SRVVLELOLW\� FDQQRW� EH�

H[FOXGHG� WKDW� DQ� LVRODWHG� H[FKDQJH�PD\� FRQVWLWXWH� D� VXIILFLHQW� EDVLV� IRU� WKH� SDUWLFLSDWLQJ�XQGHUWDNLQJV� WR� FRQFHUW� WKHLU�
PDUNHW� FRQGXFW� DQG� WKXV� VXFFHVVIXOO\� VXEVWLWXWH� SUDFWLFDO� FR�RSHUDWLRQ� EHWZHHQ� WKHP� IRU� FRPSHWLWLRQ� DQG� WKH� ULVNV�
WKDW� WKDW� HQWDLOV�� VHH� &DVH� &������� 7�0RELOH� 1HWKHUODQGV�� SDUDJUDSK� ���

���� -RLQHG�&DVHV�7�������� DQG�RWKHUV��$WODQWLF�&RQWDLQHU�/LQH� �7$&$��� >����@�(&5� ,,������� SDUDJUDSK�������7KLV�PD\�QRW�
EH� WKH� FDVH� LI� WKH� H[FKDQJH� XQGHUSLQV� D� FDUWHO�



H[FKDQJHV� RI� JHQXLQHO\� SXEOLF� GDWD� DUH� XQOLNHO\�� ,Q� FRQWUDVW�� HYHQ� LI� WKH� GDWD� H[FKDQJHG� EHWZHHQ�
FRPSHWLWRUV� LV�ZKDW� LV�RIWHQ� UHIHUUHG�WR� DV�EHLQJ� ¶LQ� WKH�SXEOLF�GRPDLQ·�� LW� LV�QRW� JHQXLQHO\�SXEOLF� LI� WKH�
FRVWV� LQYROYHG� LQ� FROOHFWLQJ� WKH� GDWD� GHWHU� RWKHU� FRPSDQLHV� DQG� FXVWRPHUV� IURP� GRLQJ� VR������ $�
SRVVLELOLW\� WR� JDWKHU� WKH� LQIRUPDWLRQ� LQ� WKH� PDUNHW�� IRU� H[DPSOH� WR� FROOHFW� LW� IURP� FXVWRPHUV�� GRHV�
QRW� QHFHVVDULO\� PHDQ� WKDW� VXFK� LQIRUPDWLRQ� FRQVWLWXWHV� PDUNHW� GDWD� UHDGLO\� DFFHVVLEOH� WR�
FRPSHWLWRUV�����

���� (YHQ� LI� WKHUH� LV� SXEOLF� DYDLODELOLW\� RI� GDWD� �IRU� H[DPSOH�� LQIRUPDWLRQ� SXEOLVKHG� E\� UHJXODWRUV��� WKH�
H[LVWHQFH� RI� DQ� DGGLWLRQDO� LQIRUPDWLRQ� H[FKDQJH� E\� FRPSHWLWRUV�PD\� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� LI� LW� IXUWKHU� UHGXFHV� VWUDWHJLF� XQFHUWDLQW\� LQ� WKH�PDUNHW�� ,Q� WKDW� FDVH�� LW� LV� WKH� LQFUHPHQWDO�
LQIRUPDWLRQ� WKDW� FRXOG� EH� FULWLFDO� WR� WLS� WKH� PDUNHW� EDODQFH� WRZDUGV� D� FROOXVLYH� RXWFRPH�

3XEOLF�QRQ�SXEOLF� H[FKDQJH� RI� LQIRUPDWLRQ

���� $Q� LQIRUPDWLRQ� H[FKDQJH� LV� JHQXLQHO\� SXEOLF� LI� LW�PDNHV� WKH� H[FKDQJHG� GDWD� HTXDOO\� DFFHVVLEOH� �LQ� WHUPV�
RI� FRVWV� RI� DFFHVV�� WR� DOO� FRPSHWLWRUV� DQG� FXVWRPHUV������ 7KH� IDFW� WKDW� LQIRUPDWLRQ� LV� H[FKDQJHG� LQ�
SXEOLF� PD\� GHFUHDVH� WKH� OLNHOLKRRG� RI� D� FROOXVLYH� RXWFRPH� RQ� WKH� PDUNHW� WR� WKH� H[WHQW� WKDW� QRQ��
FRRUGLQDWLQJ� FRPSDQLHV�� SRWHQWLDO� FRPSHWLWRUV�� DV� ZHOO� DV� FRVWXPHUV� PD\� EH� DEOH� WR� FRQVWUDLQ�
SRWHQWLDO� UHVWULFWLYH� HIIHFW� RQ� FRPSHWLWLRQ������ +RZHYHU�� WKH� SRVVLELOLW\� FDQQRW� EH� HQWLUHO\� H[FOXGHG�
WKDW� HYHQ� JHQXLQHO\� SXEOLF� H[FKDQJHV�RI� LQIRUPDWLRQ�PD\� IDFLOLWDWH� D� FROOXVLYH�RXWFRPH� LQ� WKH�PDUNHW�

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� (IILFLHQF\� JDLQV����

���� ,QIRUPDWLRQ� H[FKDQJH� PD\� OHDG� WR� HIILFLHQF\� JDLQV�� ,QIRUPDWLRQ� DERXW� FRPSHWLWRUV·� FRVWV� FDQ� HQDEOH�
FRPSDQLHV� WR� EHFRPH�PRUH� HIILFLHQW� LI� WKH\�EHQFKPDUN� WKHLU�SHUIRUPDQFH�DJDLQVW� WKH�EHVW� SUDFWLFHV� LQ�
WKH� LQGXVWU\� DQG� GHVLJQ� LQWHUQDO� LQFHQWLYH� VFKHPHV� DFFRUGLQJO\�

���� 0RUHRYHU�� LQ� FHUWDLQ� VLWXDWLRQV� LQIRUPDWLRQ� H[FKDQJH� FDQ� KHOS� FRPSDQLHV� DOORFDWH�SURGXFWLRQ� WRZDUGV�
KLJK�GHPDQG� PDUNHWV� �IRU� H[DPSOH�� GHPDQG� LQIRUPDWLRQ�� RU� ORZ� FRVW� FRPSDQLHV� �IRU� H[DPSOH�� FRVW�
LQIRUPDWLRQ��� 7KH� OLNHOLKRRG� RI� WKRVH� W\SHV� RI� HIILFLHQFLHV� GHSHQGV� RQ� PDUNHW� FKDUDFWHULVWLFV� VXFK� DV�
ZKHWKHU� FRPSDQLHV� FRPSHWH� RQ� SULFHV� RU� TXDQWLWLHV� DQG� WKH� QDWXUH� RI� XQFHUWDLQWLHV� RQ� WKH� PDUNHW��
6RPH� IRUPV� RI� LQIRUPDWLRQ� H[FKDQJHV� LQ� WKLV� FRQWH[W� PD\� DOORZ� VXEVWDQWLDO� FRVW� VDYLQJV� ZKHUH�� IRU�
H[DPSOH�� WKH\� UHGXFH� XQQHFHVVDU\� LQYHQWRULHV� RU� HQDEOH� TXLFNHU� GHOLYHU\� RI� SHULVKDEOH� SURGXFWV� WR�
DUHDV� ZLWK� KLJK� GHPDQG� DQG� WKHLU� UHGXFWLRQ� LQ� DUHDV� ZLWK� ORZ� GHPDQG� �VHH� ([DPSOH� ��� SDUDJUDSK�
�����

���� ([FKDQJH� RI� FRQVXPHU� GDWD� EHWZHHQ� FRPSDQLHV� LQ� PDUNHWV� ZLWK� DV\PPHWULF� LQIRUPDWLRQ� DERXW�
FRQVXPHUV� FDQ� DOVR� JLYH� ULVH� WR� HIILFLHQFLHV�� )RU� LQVWDQFH�� NHHSLQJ� WUDFN� RI� WKH� SDVW� EHKDYLRXU� RI�
FXVWRPHUV� LQ� WHUPV� RI� DFFLGHQWV� RU� FUHGLW� GHIDXOW� SURYLGHV� DQ� LQFHQWLYH� IRU� FRQVXPHUV� WR� OLPLW� WKHLU�
ULVN� H[SRVXUH�� ,W� DOVR� PDNHV� LW� SRVVLEOH� WR� GHWHFW� ZKLFK� FRQVXPHUV� FDUU\� D� ORZHU� ULVN� DQG� VKRXOG�
EHQHILW� IURP� ORZHU� SULFHV�� ,Q� WKLV� FRQWH[W�� LQIRUPDWLRQ� H[FKDQJH� FDQ� DOVR� UHGXFH� FRQVXPHU� ORFN�LQ��
WKHUHE\� LQGXFLQJ� VWURQJHU� FRPSHWLWLRQ�� 7KLV� LV� EHFDXVH� LQIRUPDWLRQ� LV� JHQHUDOO\� VSHFLILF� WR� D� UHODä
WLRQVKLS� DQG� FRQVXPHUV� ZRXOG� RWKHUZLVH� ORVH� WKH� EHQHILW� IURP� WKDW� LQIRUPDWLRQ� ZKHQ� VZLWFKLQJ� WR�
DQRWKHU�FRPSDQ\��([DPSOHV�RI� VXFK�HIILFLHQFLHV�DUH� IRXQG� LQ� WKH�EDQNLQJ� DQG� LQVXUDQFH�VHFWRUV��ZKLFK�
DUH� FKDUDFWHULVHG� E\� IUHTXHQW� H[FKDQJHV� RI� LQIRUPDWLRQ� DERXW� FRQVXPHU� GHIDXOWV� DQG� ULVN� FKDUä
DFWHULVWLFV�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 0RUHRYHU�� WKH� IDFW� WKDW� WKH� SDUWLHV� WR� WKH� H[FKDQJH�KDYH�SUHYLRXVO\�FRPPXQLFDWHG� WKH� GDWD� WR� WKH� SXEOLF� �IRU� H[DPSOH�
WKURXJK� D� GDLO\� QHZVSDSHU� RU� RQ� WKHLU� ZHEVLWHV�� GRHV� QRW� LPSO\� WKDW� D� VXEVHTXHQW� QRQ�SXEOLF� H[FKDQJH� ZRXOG� QRW�
LQIULQJH� $UWLFOH� ����

���� 6HH� -RLQHG� &DVHV� 7�������� DQG� RWKHUV�� 7DWH� 	� /\OH� Y� &RPPLVVLRQ�� SDUDJUDSK� ���
���� 7KLV� GRHV� QRW� SUHFOXGH� WKDW� D� GDWDEDVH� EH� RIIHUHG� DW� D� ORZHU� SULFH� WR� FXVWRPHUV� ZKLFK� WKHPVHOYHV� KDYH� FRQWULEXWHG�

GDWD� WR� LW�� DV� E\� GRLQJ� VR� WKH\� QRUPDOO\� ZRXOG� KDYH� DOVR� LQFXUUHG� FRVWV�
���� $VVHVVLQJ� EDUULHUV� WR� HQWU\� DQG� FRXQWHUYDLOLQJ� ¶EX\HU�SRZHU·� LQ� WKH�PDUNHW�ZRXOG� EH� UHOHYDQW� IRU� GHWHUPLQLQJ�ZKHWKHU�

RXWVLGHUV� WR� WKH� LQIRUPDWLRQ� H[FKDQJH� V\VWHP�ZRXOG� EH� DEOH� WR� MHRSDUGLVH� WKH� RXWFRPHV� H[SHFWHG� IURP� FRRUGLQDWLRQ��
+RZHYHU�� LQFUHDVHG� WUDQVSDUHQF\� WR� FRQVXPHUV�PD\� HLWKHU� GHFUHDVH� RU� LQFUHDVH� VFRSH� IRU� D� FROOXVLYH�RXWFRPH� EHFDXVH�
ZLWK� LQFUHDVHG� WUDQVSDUHQF\� WR� FRQVXPHUV�� DV� SULFH� HODVWLFLW\� RI� GHPDQG� LV� KLJKHU�� SD\�RIIV� IURP� GHYLDWLRQ� DUH� KLJKHU�
EXW� UHWDOLDWLRQ� LV� DOVR� KDUVKHU�

���� 7KH� GLVFXVVLRQ� RI� SRWHQWLDO� HIILFLHQF\� JDLQV� IURP� LQIRUPDWLRQ� H[FKDQJH� LV� QHLWKHU� H[FOXVLYH� QRU� H[KDXVWLYH�



���� ([FKDQJLQJ� SDVW� DQG� SUHVHQW� GDWD� UHODWHG� WR�PDUNHW� VKDUHV�PD\� LQ� VRPH� VLWXDWLRQV� SURYLGH� EHQHILWV� WR�
ERWK� FRPSDQLHV� DQG� FRQVXPHUV� E\� DOORZLQJ� FRPSDQLHV� WR� DQQRXQFH� LW� DV� D� VLJQDO� RI� TXDOLW\� RI� WKHLU�
SURGXFWV� WR� FRQVXPHUV�� ,Q� VLWXDWLRQV�RI� LPSHUIHFW� LQIRUPDWLRQ� DERXW�SURGXFW�TXDOLW\�� FRQVXPHUV� RIWHQ�
XVH� LQGLUHFW�PHDQV� WR� JDLQ� LQIRUPDWLRQ� RQ� WKH� UHODWLYH� TXDOLWLHV� RI� SURGXFWV� VXFK� DV� SULFH� DQG�PDUNHW�
VKDUHV� �IRU� H[DPSOH�� FRQVXPHUV� XVH� EHVW�VHOOLQJ� OLVWV� LQ� RUGHU� WR� FKRRVH� WKHLU� QH[W� ERRN��

���� ,QIRUPDWLRQ� H[FKDQJH� WKDW� LV� JHQXLQHO\� SXEOLF� FDQ� DOVR� EHQHILW� FRQVXPHUV� E\� KHOSLQJ� WKHP� WR�PDNH� D�
PRUH� LQIRUPHG� FKRLFH� �DQG� UHGXFLQJ� WKHLU� VHDUFK� FRVWV��� &RQVXPHUV� DUH�PRVW� OLNHO\� WR� EHQHILW� LQ� WKLV�
ZD\� IURP�SXEOLF�H[FKDQJHV�RI� FXUUHQW�GDWD��ZKLFK�DUH� WKH�PRVW� UHOHYDQW� IRU� WKHLU�SXUFKDVLQJ�GHFLVLRQV��
6LPLODUO\�� SXEOLF� LQIRUPDWLRQ� H[FKDQJH� DERXW� FXUUHQW� LQSXW� SULFHV� FDQ� ORZHU� VHDUFK� FRVWV� IRU�
FRPSDQLHV�� ZKLFK� ZRXOG� QRUPDOO\� EHQHILW� FRQVXPHUV� WKURXJK� ORZHU� ILQDO� SULFHV�� 7KRVH� W\SHV� RI�
GLUHFW� FRQVXPHU� EHQHILWV� DUH� OHVV� OLNHO\� WR� EH� JHQHUDWHG� E\� H[FKDQJHV� RI� IXWXUH� SULFLQJ� LQWHQWLRQV�
EHFDXVH� FRPSDQLHV� ZKLFK� DQQRXQFH� WKHLU� SULFLQJ� LQWHQWLRQV� DUH� OLNHO\� WR� UHYLVH� WKHP� EHIRUH�
FRQVXPHUV� DFWXDOO\� SXUFKDVH� EDVHG� RQ� WKDW� LQIRUPDWLRQ�� &RQVXPHUV� JHQHUDOO\� FDQQRW� UHO\� RQ�
FRPSDQLHV·� IXWXUH� LQWHQWLRQV� ZKHQ� PDNLQJ� WKHLU� FRQVXPSWLRQ� SODQV�� +RZHYHU�� WR� VRPH� H[WHQW��
FRPSDQLHV� PD\� EH� GLVFLSOLQHG� QRW� WR� FKDQJH� WKH� DQQRXQFHG� IXWXUH� SULFHV� EHIRUH� LPSOHPHQWDWLRQ�
ZKHQ�� IRU� H[DPSOH�� WKH\� KDYH� UHSHDWHG� LQWHUDFWLRQV� ZLWK� FRQVXPHUV� DQG� FRQVXPHUV� UHO\� RQ�
NQRZLQJ� WKH� SULFHV� LQ� DGYDQFH� RU�� IRU� H[DPSOH�� ZKHQ� FRQVXPHUV� FDQ� PDNH� DGYDQFH� RUGHUV�� ,Q�
WKRVH� VLWXDWLRQV�� H[FKDQJLQJ� LQIRUPDWLRQ� UHODWHG� WR� WKH� IXWXUH� PD\� LPSURYH� FXVWRPHUV·� SODQQLQJ� RI�
H[SHQGLWXUH�

����� ([FKDQJLQJ� SUHVHQW� DQG� SDVW� GDWD� LV� PRUH� OLNHO\� WR� JHQHUDWH� HIILFLHQF\� JDLQV� WKDQ� H[FKDQJLQJ�
LQIRUPDWLRQ� DERXW� IXWXUH� LQWHQWLRQV�� +RZHYHU�� LQ� VSHFLILF� FLUFXPVWDQFHV� DQQRXQFLQJ� IXWXUH� LQWHQWLRQV�
FRXOG� DOVR� JLYH� ULVH� WR� HIILFLHQF\� JDLQV�� )RU� H[DPSOH�� FRPSDQLHV� NQRZLQJ� HDUO\� WKH�ZLQQHU� RI� DQ� 5	'�
UDFH� FRXOG� DYRLG� GXSOLFDWLQJ� FRVWO\� HIIRUWV� DQG� ZDVWLQJ� UHVRXUFHV� WKDW� FDQQRW� EH� UHFRYHUHG�����

������� ,QGLVSHQVDELOLW\

����� 5HVWULFWLRQV� WKDW� JR� EH\RQG� ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� DQ�
LQIRUPDWLRQ� H[FKDQJH� GR� QRW� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������� )RU� IXOILOOLQJ� WKH� FRQGLWLRQ� RI�
LQGLVSHQVDELOLW\�� WKH� SDUWLHV� ZLOO� QHHG� WR� SURYH� WKDW� WKH� GDWD
V� VXEMHFW� PDWWHU�� DJJUHJDWLRQ�� DJH�� FRQILä
GHQWLDOLW\� DQG� IUHTXHQF\�� DV� ZHOO� DV� FRYHUDJH�� RI� WKH� H[FKDQJH� DUH� RI� WKH� NLQG� WKDW� FDUULHV� WKH� ORZHVW�
ULVNV� LQGLVSHQVDEOH� IRU� FUHDWLQJ� WKH� FODLPHG� HIILFLHQF\� JDLQV�� 0RUHRYHU�� WKH� H[FKDQJH� VKRXOG� QRW�
LQYROYH� LQIRUPDWLRQ� EH\RQG� WKH� YDULDEOHV� WKDW� DUH� UHOHYDQW� IRU� WKH� DWWDLQPHQW� RI� WKH� HIILFLHQF\�
JDLQV�� )RU� LQVWDQFH�� IRU� WKH� SXUSRVH� RI� EHQFKPDUNLQJ�� DQ� H[FKDQJH� RI� LQGLYLGXDOLVHG� GDWD� ZRXOG�
JHQHUDOO\� QRW� EH� LQGLVSHQVDEOH� EHFDXVH� LQIRUPDWLRQ� DJJUHJDWHG� LQ� IRU� H[DPSOH� VRPH� IRUP� RI�
LQGXVWU\� UDQNLQJ� FRXOG� DOVR� JHQHUDWH� WKH� FODLPHG� HIILFLHQF\� JDLQV� ZKLOH� FDUU\LQJ� D� ORZHU� ULVN� RI�
OHDGLQJ� WR� D� FROOXVLYH� RXWFRPH� �VHH� ([DPSOH� ��� SDUDJUDSK� ������ )LQDOO\�� LW� LV� JHQHUDOO\� XQOLNHO\� WKDW�
WKH� VKDULQJ� RI� LQGLYLGXDOLVHG� GDWD� RQ� IXWXUH� LQWHQWLRQV� LV� LQGLVSHQVDEOH�� HVSHFLDOO\� LI� LW� LV� UHODWHG� WR�
SULFHV� DQG� TXDQWLWLHV�

����� 6LPLODUO\�� LQIRUPDWLRQ� H[FKDQJHV� WKDW� IRUP� SDUW� RI� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQWV� DUH� DOVR�PRUH�
OLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI�$UWLFOH� ������� LI� WKH\� GR� QRW� JR� EH\RQG�ZKDW� LV� LQGLVSHQVDEOH� IRU� WKH�
LPSOHPHQWDWLRQ�RI� WKH�HFRQRPLF�SXUSRVH�RI� WKH�DJUHHPHQW� �IRU� H[DPSOH��VKDULQJ� WHFKQRORJ\�QHFHVVDU\�
IRU� DQ� 5	'� DJUHHPHQW� RU� FRVW� GDWD� LQ� WKH� FRQWH[W� RI� D� SURGXFWLRQ� DJUHHPHQW��

������� 3DVV�RQ� WR� FRQVXPHUV

����� (IILFLHQF\� JDLQV� DWWDLQHG� E\� LQGLVSHQVDEOH� UHVWULFWLRQV� PXVW� EH� SDVVHG� RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW�
WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� FDXVHG�E\� DQ� LQIRUPDWLRQ� H[FKDQJH��7KH� ORZHU� LV�
WKH� PDUNHW� SRZHU� RI� WKH� SDUWLHV� LQYROYHG� LQ� WKH� LQIRUPDWLRQ� H[FKDQJH�� WKH� PRUH� OLNHO\� LW� LV� WKDW� WKH�
HIILFLHQF\�JDLQV�ZRXOG�EH�SDVVHG�RQ� WR�FRQVXPHUV� WR� DQ�H[WHQW� WKDW�RXWZHLJKV� WKH� UHVWULFWLYH�HIIHFWV�RQ�
FRPSHWLWLRQ�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6XFK�HIILFLHQFLHV�QHHG� WR�EH�ZHLJKHG�DJDLQVW� WKH�SRWHQWLDO�QHJDWLYH�HIIHFWV�RI�� IRU� H[DPSOH�� OLPLWLQJ�FRPSHWLWLRQ� IRU� WKH�
PDUNHW� ZKLFK� VWLPXODWHV� LQQRYDWLRQ�



������� 1R� HOLPLQDWLRQ� RI� FRPSHWLWLRQ

����� 7KH� FULWHULD� RI� $UWLFOH� ������� FDQQRW� EH� PHW� LI� WKH� FRPSDQLHV� LQYROYHG� LQ� WKH� LQIRUPDWLRQ� H[FKDQJH�
DUH� DIIRUGHG� WKH� SRVVLELOLW\� RI� HOLPLQDWLQJ� FRPSHWLWLRQ� LQ� UHVSHFW� RI� D� VXEVWDQWLDO� SDUW� RI� WKH� SURGXFWV�
FRQFHUQHG�

����� ([DPSOHV

����� ([FKDQJH� RI� LQWHQGHG� IXWXUH� SULFHV� DV� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� E\� REMHFW

([DPSOH� �

6LWXDWLRQ�� $� WUDGH� DVVRFLDWLRQ� RI� FRDFK� FRPSDQLHV� LQ� FRXQWU\� ;� GLVVHPLQDWHV� LQGLYLGXDOLVHG�
LQIRUPDWLRQ� RQ� LQWHQGHG� IXWXUH� SULFHV� RQO\� WR� WKH� PHPEHU� FRDFK� FRPSDQLHV�� 7KH� LQIRUPDWLRQ�
FRQWDLQV� VHYHUDO� HOHPHQWV�� VXFK� DV� WKH� LQWHQGHG� IDUH� DQG� WKH� URXWH� WR� ZKLFK� WKH� IDUH� DSSOLHV�� WKH�
SRVVLEOH� UHVWULFWLRQV� WR� WKLV� IDUH�� VXFK� DV� ZKLFK� FRQVXPHUV� FDQ� EX\� LW�� LI� DGYDQFHG� SD\PHQW� RU�
PLQLPXP� VWD\� LV� UHTXLUHG�� WKH� SHULRG� GXULQJ� ZKLFK� WLFNHWV� FDQ� EH� VROG� IRU� WKH� JLYHQ� IDUH� �ILUVW� DQG�
ODVW� WLFNHW�GDWH��� DQG� WKH� WLPH�GXULQJ�ZKLFK� WKH� WLFNHW�ZLWK� WKH�JLYHQ� IDUH� FDQ�EH�XVHG� IRU� WUDYHO� �ILUVW�
DQG� ODVW� WUDYHO� GDWHV��

$QDO\VLV�� 7KLV� LQIRUPDWLRQ� H[FKDQJH�� ZKLFK� LV� WULJJHUHG� E\� D� GHFLVLRQ� E\� DQ� DVVRFLDWLRQ� RI� XQGHUä
WDNLQJV�� FRQFHUQV� SULFLQJ� LQWHQWLRQV� RI� FRPSHWLWRUV�� 7KLV� LQIRUPDWLRQ� H[FKDQJH� LV� D� YHU\� HIILFLHQW�
WRRO� IRU� UHDFKLQJ� D� FROOXVLYH� RXWFRPH� DQG� WKHUHIRUH� UHVWULFWV� FRPSHWLWLRQ� E\� REMHFW�� 7KLV� LV� EHFDXVH�
WKH� FRPSDQLHV� DUH� IUHH� WR� FKDQJH� WKHLU� RZQ� LQWHQGHG� SULFHV� DV� DQQRXQFHG�ZLWKLQ� WKH� DVVRFLDWLRQ� DW�
DQ\� WLPH� LI� WKH\� OHDUQ� WKDW� WKHLU� FRPSHWLWRUV� LQWHQG� WR� FKDUJH� KLJKHU� SULFHV�� 7KLV� DOORZV� WKH�
FRPSDQLHV� WR� UHDFK� D� FRPPRQ� KLJKHU� SULFH� OHYHO� ZLWKRXW� LQFXUULQJ� WKH� FRVW� RI� ORVLQJ� PDUNHW�
VKDUH�� )RU� H[DPSOH�� FRDFK� &RPSDQ\� $� FDQ� DQQRXQFH� WRGD\� D� SULFH� LQFUHDVH� RQ� WKH� URXWH� IURP�
FLW\��� WR� FLW\��� IRU� WUDYHO� DV� RI� WKH� IROORZLQJ�PRQWK�� 6LQFH� WKLV� LQIRUPDWLRQ� LV� DFFHVVLEOH� WR� DOO� RWKHU�
FRDFK� FRPSDQLHV�� &RPSDQ\� $� FDQ� WKHQ� ZDLW� DQG� VHH� WKH� UHDFWLRQ� RI� LWV� FRPSHWLWRUV� WR� WKLV� SULFH�
DQQRXQFHPHQW�� ,I� D� FRPSHWLWRU� RQ� WKH� VDPH� URXWH�� VD\�� &RPSDQ\� %�� PDWFKHG� WKH� SULFH� LQFUHDVH��
WKHQ�&RPSDQ\�$
V� DQQRXQFHPHQW�ZRXOG�EH� OHIW� XQFKDQJHG� DQG� ODWHU�ZRXOG� OLNHO\� EHFRPH� HIIHFWLYH��
+RZHYHU�� LI�&RPSDQ\�%�GLG�QRW�PDWFK� WKH�SULFH� LQFUHDVH�� WKHQ�&RPSDQ\�$�FRXOG� VWLOO� UHYLVH� LWV� IDUH��
7KH� DGMXVWPHQW� ZRXOG� FRQWLQXH� XQWLO� WKH� FRPSDQLHV� FRQYHUJHG� WR� DQ� LQFUHDVHG� DQWL�FRPSHWLWLYH�
SULFH� OHYHO�� 7KLV� LQIRUPDWLRQ� H[FKDQJH� LV� XQOLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������� 7KH�
LQIRUPDWLRQ� H[FKDQJH� LV� RQO\� FRQILQHG� WR� FRPSHWLWRUV�� WKDW� LV� WR� VD\�� FXVWRPHUV� RI� WKH� FRDFK�
FRPSDQLHV� GR� QRW� GLUHFWO\� EHQHILW� IURP� LW�

����� ([FKDQJH� RI� FXUUHQW� SULFHV� ZLWK� VXIILFLHQW� HIILFLHQF\� JDLQV� IRU� FRQVXPHUV

([DPSOH� �

6LWXDWLRQ�� $� QDWLRQDO� WRXULVW� RIILFH� WRJHWKHU�ZLWK� WKH� FRDFK� FRPSDQLHV� LQ� VPDOO� FRXQWU\� ;� DJUHH� WR�
GLVVHPLQDWH� LQIRUPDWLRQ� RQ� FXUUHQW� SULFHV� RI� FRDFK� WLFNHWV� WKURXJK� D� IUHHO\� DFFHVVLEOH� ZHEVLWH� �LQ�
FRQWUDVW� WR� ([DPSOH� ��� SDUDJUDSK� ����� FRQVXPHUV� FDQ� DOUHDG\� SXUFKDVH� WLFNHWV� DW� WKH� SULFHV� DQG�
FRQGLWLRQV� ZKLFK� DUH� H[FKDQJHG�� WKXV� WKH\� DUH� QRW� LQWHQGHG� IXWXUH� SULFHV� EXW� SUHVHQW� SULFHV� RI�
FXUUHQW� DQG� IXWXUH� VHUYLFHV��� 7KH� LQIRUPDWLRQ� FRQWDLQV� VHYHUDO� HOHPHQWV�� VXFK� DV� WKH� IDUH� DQG� WKH�
URXWH� WR�ZKLFK� WKH� IDUH� LV�DSSOLHG�� WKH�SRVVLEOH� UHVWULFWLRQV� WR� WKLV� IDUH�� VXFK�DV�ZKLFK�FRQVXPHUV�FDQ�
EX\� LW�� LI� DGYDQFHG�SD\PHQW�RU�PLQLPXP� VWD\� LV� UHTXLUHG��DQG� WKH� WLPH�GXULQJ�ZKLFK� WKH� WLFNHW�ZLWK�
WKH� JLYHQ� IDUH� FDQ� EH� XVHG� IRU� WUDYHO� �ILUVW� DQG� ODVW� WUDYHO� GDWHV��� &RDFK� WUDYHO� LQ� FRXQWU\�;� LV� QRW� LQ�
WKH� VDPH� UHOHYDQW�PDUNHW� DV� WUDLQ� DQG� DLU� WUDYHO�� ,W� LV� SUHVXPHG� WKDW� WKH� UHOHYDQW�PDUNHW� LV� FRQFHQä
WUDWHG�� VWDEOH� DQG� UHODWLYHO\� QRQ�FRPSOH[�� DQG� SULFLQJ� EHFRPHV� WUDQVSDUHQW� ZLWK� WKH� LQIRUPDWLRQ�
H[FKDQJH�

$QDO\VLV�� 7KLV� LQIRUPDWLRQ� H[FKDQJH�GRHV� QRW� FRQVWLWXWH� D� UHVWULFWLRQ�RI� FRPSHWLWLRQ�E\�REMHFW��7KH�
FRPSDQLHV� DUH� H[FKDQJLQJ� FXUUHQW� SULFHV� UDWKHU� WKDQ� LQWHQGHG� IXWXUH� SULFHV� EHFDXVH� WKH\� DUH�
HIIHFWLYHO\� DOUHDG\� VHOOLQJ� WLFNHWV� DW� WKHVH� SULFHV� �XQOLNH� LQ� ([DPSOH� ��� SDUDJUDSK� ������ 7KHUHIRUH��
WKLV� H[FKDQJH� RI� LQIRUPDWLRQ� LV� OHVV� OLNHO\� WR� FRQVWLWXWH� DQ� HIILFLHQW�PHFKDQLVP� IRU� UHDFKLQJ� D� IRFDO�
SRLQW� IRU� FRRUGLQDWLRQ��1HYHUWKHOHVV��JLYHQ� WKH�PDUNHW� VWUXFWXUH�DQG� VWUDWHJLF�QDWXUH�RI� WKH�GDWD�� WKLV�
LQIRUPDWLRQ� H[FKDQJH� LV� OLNHO\� WR� FRQVWLWXWH� DQ� HIILFLHQW�PHFKDQLVP� IRU�PRQLWRULQJ� GHYLDWLRQV� IURP�
D� FROOXVLYH� RXWFRPH�� ZKLFK� ZRXOG� EH� OLNHO\� WR� RFFXU� LQ� WKLV� W\SH� RI� PDUNHW� VHWWLQJ�� 7KHUHIRUH�� WKLV�
LQIRUPDWLRQ� H[FKDQJH� FRXOG� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH���������+RZHYHU�� WR� WKH� H[WHQW� WKDW� VRPH� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�FRXOG� UHVXOW� IURP�
WKH� SRVVLELOLW\� WR� PRQLWRU� GHYLDWLRQV�� LW� LV� OLNHO\� WKDW� WKH� HIILFLHQF\� JDLQV� VWHPPLQJ� IURP� WKH
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LQIRUPDWLRQ� H[FKDQJH�ZRXOG� EH� SDVVHG� RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW� WKDW� RXWZHLJKV� WKH� UHVWULFWLYH�
HIIHFWV�RQ� FRPSHWLWLRQ� LQ�ERWK� WKHLU� OLNHOLKRRG�DQG�PDJQLWXGH��8QOLNH� LQ�([DPSOH����SDUDJUDSK������
WKH� LQIRUPDWLRQ� H[FKDQJH� LV� SXEOLF� DQG� FRQVXPHUV� FDQ� DFWXDOO\� SXUFKDVH� WLFNHWV� DW� WKH� SULFHV� DQG�
FRQGLWLRQV� WKDW� DUH� H[FKDQJHG�� 7KHUHIRUH� WKLV� LQIRUPDWLRQ� H[FKDQJH� LV� OLNHO\� WR� GLUHFWO\� EHQHILW�
FRQVXPHUV� E\� UHGXFLQJ� WKHLU� VHDUFK� FRVWV� DQG� LPSURYLQJ� FKRLFH�� DQG� WKHUHE\� DOVR� VWLPXODWLQJ�
SULFH� FRPSHWLWLRQ�� +HQFH�� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� DUH� OLNHO\� WR� EH� PHW�

����� &XUUHQW� SULFHV� GHGXFHG� IURP� WKH� LQIRUPDWLRQ� H[FKDQJHG

([DPSOH� �

6LWXDWLRQ�� 7KH� OX[XU\�KRWHOV� LQ� WKH� FDSLWDO� RI� FRXQWU\�$� RSHUDWH� LQ� D� WLJKW�� QRQ�FRPSOH[� DQG� VWDEOH�
ROLJRSRO\�� ZLWK� ODUJHO\� KRPRJHQRXV� FRVW� VWUXFWXUHV�� ZKLFK� FRQVWLWXWH� D� VHSDUDWH� UHOHYDQW� PDUNHW�
IURP�RWKHU�KRWHOV��7KH\�GLUHFWO\�H[FKDQJH� LQGLYLGXDO� LQIRUPDWLRQ� DERXW� FXUUHQW�RFFXSDQF\� UDWHV� DQG�
UHYHQXHV�� ,Q� WKLV� FDVH�� IURP� WKH� LQIRUPDWLRQ� H[FKDQJHG� WKH� SDUWLHV� FDQ� GLUHFWO\� GHGXFH� WKHLU� DFWXDO�
FXUUHQW� SULFHV�

$QDO\VLV�� 8QOHVV� LW� LV� D� GLVJXLVHG� PHDQV� RI� H[FKDQJLQJ� LQIRUPDWLRQ� RQ� IXWXUH� LQWHQWLRQV�� WKLV�
H[FKDQJH� RI� LQIRUPDWLRQ� ZRXOG� QRW� FRQVWLWXWH� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� E\� REMHFW� EHFDXVH� WKH�
KRWHOV� H[FKDQJH�SUHVHQW� GDWD� DQG� QRW� LQIRUPDWLRQ� RQ� LQWHQGHG� IXWXUH� SULFHV�RU� TXDQWLWLHV��+RZHYHU��
WKH� LQIRUPDWLRQ� H[FKDQJH� ZRXOG� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ�
RI�$UWLFOH�������� EHFDXVH�NQRZLQJ� WKH� FRPSHWLWRUV·� DFWXDO�FXUUHQW�SULFHV�ZRXOG�EH� OLNHO\� WR� IDFLOLWDWH�
FRRUGLQDWLRQ� �WKDW� LV� WR� VD\�� DOLJQPHQW�� RI� FRPSDQLHV·� FRPSHWLWLYH� EHKDYLRXU�� ,W� ZRXOG� EH� PRVW�
OLNHO\� XVHG� WR� PRQLWRU� GHYLDWLRQV� IURP� WKH� FROOXVLYH� RXWFRPH�� 7KH� LQIRUPDWLRQ� H[FKDQJH� LQFUHDVHV�
WUDQVSDUHQF\� LQ� WKH� PDUNHW� DV� HYHQ� WKRXJK� WKH� KRWHOV� QRUPDOO\� SXEOLVK� WKHLU� OLVW� SULFHV�� WKH\� DOVR�
RIIHU� YDULRXV� GLVFRXQWV� WR� WKH� OLVW� SULFH� UHVXOWLQJ� IURP� QHJRWLDWLRQV� RU� IRU� HDUO\� RU� JURXS� ERRNLQJV��
HWF�� 7KHUHIRUH�� WKH� LQFUHPHQWDO� LQIRUPDWLRQ� WKDW� LV� QRQ�SXEOLFO\� H[FKDQJHG� EHWZHHQ� WKH� KRWHOV� LV�
FRPPHUFLDOO\� VHQVLWLYH�� WKDW� LV� WR� VD\�� VWUDWHJLFDOO\� XVHIXO�� 7KLV� H[FKDQJH� LV� OLNHO\� WR� IDFLOLWDWH� D�
FROOXVLYH� RXWFRPH� RQ� WKH� PDUNHW� EHFDXVH� WKH� SDUWLHV� LQYROYHG� FRQVWLWXWH� D� WLJKW�� QRQ�FRPSOH[�
DQG� VWDEOH� ROLJRSRO\� LQYROYHG� LQ� D� ORQJ�WHUP� FRPSHWLWLYH� UHODWLRQVKLS� �UHSHDWHG� LQWHUDFWLRQV���
0RUHRYHU�� WKH� FRVW� VWUXFWXUHV� RI� WKH� KRWHOV� DUH� ODUJHO\� KRPRJHQHRXV�� )LQDOO\�� QHLWKHU� FRQVXPHUV�
QRU�PDUNHW� HQWU\� FDQ� FRQVWUDLQ� WKH� LQFXPEHQWV·� DQWL�FRPSHWLWLYH�EHKDYLRXU� DV� FRQVXPHUV� KDYH� OLWWOH�
EX\HU� SRZHU� DQG� EDUULHUV� WR� HQWU\� DUH� KLJK�� ,W� LV� XQOLNHO\� WKDW� LQ� WKLV� FDVH� WKH� SDUWLHV�ZRXOG� EH� DEOH�
WR� GHPRQVWUDWH� DQ\� HIILFLHQF\�JDLQV� VWHPPLQJ� IURP� WKH� LQIRUPDWLRQ� H[FKDQJH� WKDW�ZRXOG� EH� SDVVHG�
RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW� WKDW�ZRXOG� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� 7KHUHIRUH�
LW� LV� XQOLNHO\� WKDW� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� FDQ� EH� PHW�

����� %HQFKPDUNLQJ� EHQHILWV� ²� FULWHULD� RI� $UWLFOH� ������� QRW� IXOILOOHG

([DPSOH� �

6LWXDWLRQ�� 7KUHH� ODUJH� FRPSDQLHV�ZLWK� D� FRPELQHG�PDUNHW� VKDUH� RI� ����� LQ� D� VWDEOH�� QRQ�FRPSOH[��
FRQFHQWUDWHG�PDUNHW� ZLWK� KLJK� EDUULHUV� WR� HQWU\�� QRQ�SXEOLFO\� DQG� IUHTXHQWO\� H[FKDQJH� LQIRUPDWLRQ�
GLUHFWO\� EHWZHHQ� WKHPVHOYHV� DERXW� D� VXEVWDQWLDO� IUDFWLRQ� RI� WKHLU� LQGLYLGXDO� FRVWV�� 7KH� FRPSDQLHV�
FODLP� WKDW� WKH\� GR� WKLV� WR� EHQFKPDUN� WKHLU� SHUIRUPDQFH� DJDLQVW� WKHLU� FRPSHWLWRUV� DQG� WKHUHE\�
LQWHQG� WR� EHFRPH� PRUH� HIILFLHQW�

$QDO\VLV��7KLV� LQIRUPDWLRQ�H[FKDQJH�GRHV�QRW� LQ�SULQFLSOH�FRQVWLWXWH� D� UHVWULFWLRQ�RI� FRPSHWLWLRQ�E\�
REMHFW�� &RQVHTXHQWO\�� LWV� HIIHFWV� RQ� WKH�PDUNHW� QHHG� WR� EH� DVVHVVHG��%HFDXVH�RI� WKH�PDUNHW� VWUXFWXUH��
WKH� IDFW� WKDW� WKH� LQIRUPDWLRQ� H[FKDQJHG� UHODWHV� WR� D� ODUJH� SURSRUWLRQ� RI� WKH� FRPSDQLHV·� YDULDEOH�
FRVWV�� WKH� LQGLYLGXDOLVHG� IRUP� RI� SUHVHQWDWLRQ� RI� WKH� GDWD�� DQG� LWV� ODUJH� FRYHUDJH� RI� WKH� UHOHYDQW�
PDUNHW�� WKH� LQIRUPDWLRQ� H[FKDQJH� LV� OLNHO\� WR� IDFLOLWDWH� D� FROOXVLYH�RXWFRPH� DQG� WKHUHE\� JLYHV� ULVH� WR�
UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH��������� ,W� LV�XQOLNHO\� WKDW� WKH� FULWHULD�
RI� $UWLFOH� ������� DUH� IXOILOOHG� EHFDXVH� WKHUH� DUH� OHVV� UHVWULFWLYH� PHDQV� WR� DFKLHYH� WKH� FODLPHG
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HIILFLHQF\� JDLQV�� IRU� H[DPSOH� E\� ZD\� RI� D� WKLUG� SDUW\� FROOHFWLQJ�� DQRQ\PLVLQJ� DQG� DJJUHJDWLQJ� WKH�
GDWD� LQ� VRPH� IRUP�RI� LQGXVWU\� UDQNLQJ�� )LQDOO\�� LQ� WKLV� FDVH�� VLQFH� WKH� SDUWLHV� IRUP� D� YHU\� WLJKW��QRQ��
FRPSOH[� DQG� VWDEOH� ROLJRSRO\�� HYHQ� WKH� H[FKDQJH� RI� DJJUHJDWHG� GDWD� FRXOG� IDFLOLWDWH� D� FROOXVLYH�
RXWFRPH� LQ� WKH� PDUNHW�� +RZHYHU�� WKLV� ZRXOG� EH� YHU\� XQOLNHO\� LI� WKLV� H[FKDQJH� RI� LQIRUPDWLRQ�
KDSSHQHG� LQ� D� QRQ�WUDQVSDUHQW�� IUDJPHQWHG�� XQVWDEOH�� DQG� FRPSOH[� PDUNHW�

����� *HQXLQHO\� SXEOLF� LQIRUPDWLRQ

([DPSOH� �

6LWXDWLRQ��7KH� IRXU� FRPSDQLHV� RZQLQJ� DOO� WKH�SHWURO� VWDWLRQV� LQ� D� ODUJH� FRXQWU\�$� H[FKDQJH� FXUUHQW�
JDVROLQH� SULFHV� RYHU� WKH� WHOHSKRQH�� 7KH\� FODLP� WKDW� WKLV� LQIRUPDWLRQ� H[FKDQJH� FDQQRW� KDYH�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� EHFDXVH� WKH� LQIRUPDWLRQ� LV� SXEOLF� DV� LW� LV� GLVSOD\HG� RQ� ODUJH�
GLVSOD\� SDQHOV� DW� HYHU\� SHWURO� VWDWLRQ�

$QDO\VLV�� 7KH� SULFLQJ� GDWD� H[FKDQJHG� RYHU� WKH� WHOHSKRQH� LV� QRW� JHQXLQHO\� SXEOLF�� DV� LQ� RUGHU� WR�
REWDLQ� WKH� VDPH� LQIRUPDWLRQ� LQ� D� GLIIHUHQW� ZD\� LW� ZRXOG� EH� QHFHVVDU\� WR� LQFXU� VXEVWDQWLDO� WLPH� DQG�
WUDQVSRUW� FRVWV�� 2QH� ZRXOG� KDYH� WR� WUDYHO� IUHTXHQWO\� ODUJH� GLVWDQFHV� WR� FROOHFW� WKH� SULFHV� GLVSOD\HG�
RQ� WKH� ERDUGV� RI� SHWURO� VWDWLRQV� VSUHDG� DOO� RYHU� WKH� FRXQWU\�� 7KH� FRVWV� IRU� WKLV� DUH� SRWHQWLDOO\� KLJK��
VR� WKDW� WKH� LQIRUPDWLRQ� FRXOG� LQ� SUDFWLFH� QRW� EH� REWDLQHG� EXW� IRU� WKH� LQIRUPDWLRQ� H[FKDQJH��
0RUHRYHU�� WKH� H[FKDQJH� LV� V\VWHPDWLF� DQG� FRYHUV� WKH� HQWLUH� UHOHYDQW� PDUNHW�� ZKLFK� LV� D� WLJKW��
QRQ�FRPSOH[�� VWDEOH� ROLJRSRO\�� 7KHUHIRUH� LW� LV� OLNHO\� WR� FUHDWH� D� FOLPDWH� RI� PXWXDO� FHUWDLQW\� DV� WR�
WKH� FRPSHWLWRUV·� SULFLQJ� SROLF\� DQG� WKHUHE\� LW� LV� OLNHO\� WR� IDFLOLWDWH� D� FROOXVLYH� RXWFRPH��
&RQVHTXHQWO\�� WKLV� LQIRUPDWLRQ� H[FKDQJH� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

����� ,PSURYHG� PHHWLQJ� RI� GHPDQG� DV� DQ� HIILFLHQF\� JDLQ

([DPSOH� �

6LWXDWLRQ�� 7KHUH� DUH� ILYH� SURGXFHUV� RI� IUHVK� ERWWOHG� FDUURW� MXLFH� LQ� WKH� UHOHYDQW�PDUNHW��'HPDQG� IRU�
WKLV�SURGXFW� LV� YHU\�XQVWDEOH� DQG�YDU\� IURP� ORFDWLRQ� WR� ORFDWLRQ� LQ�GLIIHUHQW�SRLQWV� LQ� WLPH��7KH� MXLFH�
KDV� WR� EH� VROG� DQG� FRQVXPHG� ZLWKLQ� RQH� GD\� IURP� WKH� GDWH� RI� SURGXFWLRQ�� 7KH� SURGXFHUV� DJUHH� WR�
HVWDEOLVK�DQ� LQGHSHQGHQW�PDUNHW� UHVHDUFK�FRPSDQ\� WKDW�RQ� D�GDLO\�EDVLV� FROOHFWV� FXUUHQW� LQIRUPDWLRQ�
DERXW� XQVROG� MXLFH� LQ� HDFK� SRLQW� RI� VDOH�� ZKLFK� LW� SXEOLVKHV� RQ� LWV� ZHEVLWH� WKH� IROORZLQJ� ZHHN� LQ� D�
IRUP� WKDW� LV� DJJUHJDWHG� SHU� SRLQW� RI� VDOH�� 7KH� SXEOLVKHG� VWDWLVWLFV� DOORZ� SURGXFHUV� DQG� UHWDLOHUV� WR�
IRUHFDVW� GHPDQG� DQG� WR� EHWWHU� SRVLWLRQ� WKH� SURGXFW�� %HIRUH� WKH� LQIRUPDWLRQ� H[FKDQJH� ZDV� SXW� LQ�
SODFH�� WKH� UHWDLOHUV� KDG� UHSRUWHG� ODUJH� TXDQWLWLHV� RI� ZDVWHG� MXLFH� DQG� WKHUHIRUH� KDG� UHGXFHG� WKH�
TXDQWLW\� RI� MXLFH� SXUFKDVHG� IURP� WKH� SURGXFHUV�� WKDW� LV� WR� VD\�� WKH� PDUNHW� ZDV� QRW� ZRUNLQJ�
HIILFLHQWO\�� &RQVHTXHQWO\�� LQ� VRPH� SHULRGV� DQG� DUHDV� WKHUH� ZHUH� IUHTXHQW� LQVWDQFHV� RI� XQPHW�
GHPDQG�� 7KH� LQIRUPDWLRQ� H[FKDQJH� V\VWHP�� ZKLFK� DOORZV� EHWWHU� IRUHFDVWLQJ� RI� RYHUVXSSO\� DQG�
XQGHUVXSSO\�� KDV� VLJQLILFDQWO\� UHGXFHG� WKH� LQVWDQFHV� RI� XQPHW� FRQVXPHU� GHPDQG� DQG� LQFUHDVHG�
WKH� TXDQWLW\� VROG� LQ� WKH� PDUNHW�

$QDO\VLV�� (YHQ� WKRXJK� WKH� PDUNHW� LV� TXLWH� FRQFHQWUDWHG� DQG� WKH� GDWD� H[FKDQJHG� LV� UHFHQW� DQG�
VWUDWHJLF�� LW� LV� QRW� YHU\� OLNHO\� WKDW� WKLV� H[FKDQJH� ZRXOG� IDFLOLWDWH� D� FROOXVLYH� RXWFRPH� EHFDXVH� D�
FROOXVLYH� RXWFRPH� ZRXOG� EH� XQOLNHO\� WR� RFFXU� LQ� VXFK� DQ� XQVWDEOH� PDUNHW�� (YHQ� LI� WKH� H[FKDQJH�
FUHDWHV� VRPH� ULVN� RI� JLYLQJ� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� WKH� HIILFLHQF\� JDLQV� VWHPPLQJ�
IURP� LQFUHDVLQJ� VXSSO\� WR� SODFHV� ZLWK� KLJK� GHPDQG� DQG� GHFUHDVLQJ� VXSSO\� LQ� SODFHV� ZLWK� ORZ�
GHPDQG� LV� OLNHO\� WR� RIIVHW� SRWHQWLDO� UHVWULFWLYH� HIIHFWV�� 7KH� LQIRUPDWLRQ� LV� H[FKDQJHG� LQ� D� SXEOLF�
DQG� DJJUHJDWHG� IRUP�� ZKLFK� FDUULHV� ORZHU� DQWL�FRPSHWLWLYH� ULVNV� WKDQ� LI� LW� ZHUH� QRQ�SXEOLF� DQG�
LQGLYLGXDOLVHG��7KH� LQIRUPDWLRQ� H[FKDQJH� WKHUHIRUH�GRHV� QRW� JR� EH\RQG�ZKDW� LV� QHFHVVDU\� WR� FRUUHFW�
WKH� PDUNHW� IDLOXUH�� 7KHUHIRUH�� LW� LV� OLNHO\� WKDW� WKLV� LQIRUPDWLRQ� H[FKDQJH� PHHWV� WKH� FULWHULD� RI�
$UWLFOH� �������
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����� 'HILQLWLRQ

����� 5	'� DJUHHPHQWV� YDU\� LQ� IRUP� DQG� VFRSH�� 7KH\� UDQJH� IURP� RXWVRXUFLQJ� FHUWDLQ� 5	'� DFWLYLWLHV� WR� WKH�
MRLQW� LPSURYHPHQW� RI� H[LVWLQJ� WHFKQRORJLHV� DQG� FR�RSHUDWLRQ� FRQFHUQLQJ� WKH� UHVHDUFK�� GHYHORSPHQW�
DQG�PDUNHWLQJ� RI� FRPSOHWHO\� QHZ� SURGXFWV�� 7KH\�PD\� WDNH� WKH� IRUP� RI� D� FR�RSHUDWLRQ� DJUHHPHQW� RU�
RI� D� MRLQWO\� FRQWUROOHG� FRPSDQ\�� 7KLV� FKDSWHU� DSSOLHV� WR� DOO� IRUPV� RI� 5	'� DJUHHPHQWV�� LQFOXGLQJ�
UHODWHG� DJUHHPHQWV� FRQFHUQLQJ� WKH� SURGXFWLRQ� RU� FRPPHUFLDOLVDWLRQ� RI� WKH� 5	'� UHVXOWV�

����� 5HOHYDQW� PDUNHWV

����� 7KH�NH\� WR� GHILQLQJ� WKH� UHOHYDQW�PDUNHW�ZKHQ� DVVHVVLQJ� WKH� HIIHFWV� RI� DQ�5	'� DJUHHPHQW� LV� WR� LGHQWLI\�
WKRVH� SURGXFWV�� WHFKQRORJLHV� RU� 5	'� HIIRUWV� WKDW� ZLOO� DFW� DV� WKH� PDLQ� FRPSHWLWLYH� FRQVWUDLQWV� RQ� WKH�
SDUWLHV�� $W� RQH� HQG� RI� WKH� VSHFWUXP� RI� SRVVLEOH� VLWXDWLRQV�� LQQRYDWLRQ� PD\� UHVXOW� LQ� D� SURGXFW� �RU�
WHFKQRORJ\�� ZKLFK� FRPSHWHV� LQ� DQ� H[LVWLQJ� SURGXFW� �RU� WHFKQRORJ\�� PDUNHW�� 7KLV� LV�� IRU� H[DPSOH�� WKH�
FDVH� ZLWK� 5	'� GLUHFWHG� WRZDUGV� VOLJKW� LPSURYHPHQWV� RU� YDULDWLRQV�� VXFK� DV� QHZ� PRGHOV� RI� FHUWDLQ�
SURGXFWV�� +HUH� SRVVLEOH� HIIHFWV� FRQFHUQ� WKH� PDUNHW� IRU� H[LVWLQJ� SURGXFWV�� $W� WKH� RWKHU� HQG� RI� WKH�
VSHFWUXP�� LQQRYDWLRQ� PD\� UHVXOW� LQ� DQ� HQWLUHO\� QHZ� SURGXFW� ZKLFK� FUHDWHV� LWV� RZQ� QHZ� SURGXFW�
PDUNHW� �IRU� H[DPSOH�� D� QHZ� YDFFLQH� IRU� D� SUHYLRXVO\� LQFXUDEOH� GLVHDVH��� +RZHYHU�� PDQ\� FDVHV�
FRQFHUQ� VLWXDWLRQV� LQ� EHWZHHQ� WKRVH� WZR� H[WUHPHV�� WKDW� LV� WR� VD\�� VLWXDWLRQV� LQ� ZKLFK� LQQRYDWLRQ�
HIIRUWV�PD\� FUHDWH� SURGXFWV� �RU� WHFKQRORJ\��ZKLFK�� RYHU� WLPH�� UHSODFH� H[LVWLQJ� RQHV� �IRU� H[DPSOH�� &'V�
ZKLFK� KDYH� UHSODFHG� UHFRUGV��� $� FDUHIXO� DQDO\VLV� RI� WKRVH� VLWXDWLRQV� PD\� KDYH� WR� FRYHU� ERWK� H[LVWLQJ�
PDUNHWV� DQG� WKH� LPSDFW� RI� WKH� DJUHHPHQW� RQ� LQQRYDWLRQ�

([LVWLQJ� SURGXFW� PDUNHWV

����� :KHUH� WKH� FR�RSHUDWLRQ� FRQFHUQV� 5	'� IRU� WKH� LPSURYHPHQW� RI� H[LVWLQJ� SURGXFWV�� WKRVH� H[LVWLQJ�
SURGXFWV� DQG� WKHLU� FORVH� VXEVWLWXWHV� IRUP� WKH� UHOHYDQW� PDUNHW� FRQFHUQHG� E\� WKH� FR�RSHUDWLRQ�����

����� ,I� WKH�5	'�HIIRUWV� DLP�DW� D� VLJQLILFDQW�FKDQJH�RI� H[LVWLQJ�SURGXFWV�RU� HYHQ�DW� D�QHZ�SURGXFW� WR� UHSODFH�
H[LVWLQJ� RQHV�� VXEVWLWXWLRQ� ZLWK� WKH� H[LVWLQJ� SURGXFWV� PD\� EH� LPSHUIHFW� RU� ORQJ�WHUP�� ,W� PD\� EH�
FRQFOXGHG� WKDW� WKH� ROG� DQG� WKH� SRWHQWLDOO\� HPHUJLQJ� QHZ� SURGXFWV� GR� QRW� EHORQJ� WR� WKH� VDPH�
UHOHYDQW� PDUNHW������ 7KH� PDUNHW� IRU� H[LVWLQJ� SURGXFWV� PD\� QHYHUWKHOHVV� EH� FRQFHUQHG�� LI� WKH� SRROLQJ�
RI� 5	'� HIIRUWV� LV� OLNHO\� WR� UHVXOW� LQ� WKH� FRRUGLQDWLRQ� RI� WKH� SDUWLHV·� EHKDYLRXU� DV� VXSSOLHUV� RI� H[LVWLQJ�
SURGXFWV�� IRU� LQVWDQFH� EHFDXVH� RI� WKH� H[FKDQJH� RI� FRPSHWLWLYHO\� VHQVLWLYH� LQIRUPDWLRQ� UHODWLQJ� WR� WKH�
PDUNHW� IRU� H[LVWLQJ� SURGXFWV�

����� ,I� WKH� 5	'� FRQFHUQV� DQ� LPSRUWDQW� FRPSRQHQW� RI� D� ILQDO� SURGXFW�� QRW� RQO\� WKH� PDUNHW� IRU� WKDW�
FRPSRQHQW� PD\� EH� UHOHYDQW� IRU� WKH� DVVHVVPHQW�� EXW� DOVR� WKH� H[LVWLQJ� PDUNHW� IRU� WKH� ILQDO� SURGXFW��
)RU� LQVWDQFH�� LI� FDU�PDQXIDFWXUHUV� FR�RSHUDWH� LQ� 5	'� UHODWHG� WR� D� QHZ� W\SH� RI� HQJLQH�� WKH� FDU�PDUNHW�
PD\� EH� DIIHFWHG� E\� WKDW� 5	'� FR�RSHUDWLRQ�� 7KH� PDUNHW� IRU� ILQDO� SURGXFWV�� KRZHYHU�� LV� RQO\� UHOHYDQW�
IRU� WKH� DVVHVVPHQW� LI� WKH� FRPSRQHQW� DW� ZKLFK� WKH� 5	'� LV� DLPHG� LV� WHFKQLFDOO\� RU� HFRQRPLFDOO\� D� NH\�
HOHPHQW� RI� WKRVH� ILQDO� SURGXFWV� DQG� LI� WKH� SDUWLHV� WR� WKH� 5	'� DJUHHPHQW� KDYH� PDUNHW� SRZHU� ZLWK�
UHVSHFW� WR� WKH� ILQDO� SURGXFWV�

([LVWLQJ� WHFKQRORJ\� PDUNHWV

����� 5	'� FR�RSHUDWLRQ� PD\� QRW� RQO\� FRQFHUQ� SURGXFWV� EXW� DOVR� WHFKQRORJ\�� :KHQ� LQWHOOHFWXDO� SURSHUW\�
ULJKWV� DUH�PDUNHWHG� VHSDUDWHO\� IURP� WKH� SURGXFWV� WR�ZKLFK� WKH\� UHODWH�� WKH� UHOHYDQW� WHFKQRORJ\�PDUNHW�
KDV� WR� EH� GHILQHG� DV� ZHOO�� 7HFKQRORJ\�PDUNHWV� FRQVLVW� RI� WKH� LQWHOOHFWXDO� SURSHUW\� WKDW� LV� OLFHQVHG� DQG�
LWV� FORVH� VXEVWLWXWHV�� WKDW� LV� WR� VD\�� RWKHU� WHFKQRORJLHV� ZKLFK� FXVWRPHUV� FRXOG� XVH� DV� D� VXEVWLWXWH�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� )RU� PDUNHW� GHILQLWLRQ�� VHH� WKH� 0DUNHW� 'HILQLWLRQ� 1RWLFH�
���� 6HH� DOVR� &RPPLVVLRQ�*XLGHOLQHV� RQ� WKH� DSSOLFDWLRQ�RI� $UWLFOH� ��� RI� WKH� (&� 7UHDW\� WR� WHFKQRORJ\� WUDQVIHU� DJUHHPHQWV��

2-� &� ����� ����������� S�� �� �¶7HFKQRORJ\� 7UDQVIHU� *XLGHOLQHV·��� SDUDJUDSK� ���



����� 7KH� PHWKRGRORJ\� IRU� GHILQLQJ� WHFKQRORJ\� PDUNHWV� IROORZV� WKH� VDPH� SULQFLSOHV� DV� SURGXFW� PDUNHW�
GHILQLWLRQ������ 6WDUWLQJ� IURP� WKH� WHFKQRORJ\�ZKLFK� LV�PDUNHWHG� E\� WKH� SDUWLHV�� WKRVH� RWKHU� WHFKQRORJLHV�
WR� ZKLFK� FXVWRPHUV� FRXOG� VZLWFK� LQ� UHVSRQVH� WR� D� VPDOO� EXW� QRQ�WUDQVLWRU\� LQFUHDVH� LQ� UHODWLYH� SULFHV�
QHHG� WR� EH� LGHQWLILHG�� 2QFH� WKRVH� WHFKQRORJLHV� DUH� LGHQWLILHG�� PDUNHW� VKDUHV� FDQ� EH� FDOFXODWHG� E\�
GLYLGLQJ� WKH� OLFHQVLQJ� LQFRPH� JHQHUDWHG� E\� WKH� SDUWLHV� E\� WKH� WRWDO� OLFHQVLQJ� LQFRPH� RI� DOO� OLFHQVRUV�

����� 7KH�SDUWLHV·� SRVLWLRQ� LQ� WKH�PDUNHW� IRU� H[LVWLQJ� WHFKQRORJ\� LV� D� UHOHYDQW� DVVHVVPHQW� FULWHULRQ�ZKHUH� WKH�
5	'� FR�RSHUDWLRQ� FRQFHUQV� D� VLJQLILFDQW� LPSURYHPHQW� WR� DQ� H[LVWLQJ� WHFKQRORJ\�RU� D� QHZ� WHFKQRORJ\�
WKDW� LV� OLNHO\� WR� UHSODFH� WKH� H[LVWLQJ� WHFKQRORJ\��7KH�SDUWLHV·�PDUNHW� VKDUHV�FDQ��KRZHYHU��RQO\�EH� WDNHQ�
DV� D� VWDUWLQJ� SRLQW� IRU� WKLV� DQDO\VLV�� ,Q� WHFKQRORJ\� PDUNHWV�� SDUWLFXODU� HPSKDVLV� PXVW� EH� SODFHG� RQ�
SRWHQWLDO� FRPSHWLWLRQ�� ,I� FRPSDQLHV� ZKLFK� GR� QRW� FXUUHQWO\� OLFHQVH� WKHLU� WHFKQRORJ\� DUH� SRWHQWLDO�
HQWUDQWV�RQ� WKH� WHFKQRORJ\�PDUNHW� WKH\�FRXOG�FRQVWUDLQ� WKH�DELOLW\�RI� WKH�SDUWLHV� WR�SURILWDEO\�UDLVH� WKH�
SULFH� IRU� WKHLU� WHFKQRORJ\�� 7KLV� DVSHFW� RI� WKH� DQDO\VLV� PD\� DOVR� EH� WDNHQ� LQWR� DFFRXQW� GLUHFWO\� LQ� WKH�
FDOFXODWLRQ� RI� PDUNHW� VKDUHV� E\� EDVLQJ� WKRVH� RQ� WKH� VDOHV� RI� WKH� SURGXFWV� LQFRUSRUDWLQJ� WKH� OLFHQVHG�
WHFKQRORJ\� RQ� GRZQVWUHDP� SURGXFW� PDUNHWV� �VHH� SDUDJUDSKV� ���� WR� �����

&RPSHWLWLRQ� LQ� LQQRYDWLRQ� �5	'� HIIRUWV�

����� 5	'� FR�RSHUDWLRQ� PD\� QRW� RQO\� DIIHFW� FRPSHWLWLRQ� LQ� H[LVWLQJ� PDUNHWV�� EXW� DOVR� FRPSHWLWLRQ� LQ�
LQQRYDWLRQ� DQG� QHZ� SURGXFW� PDUNHWV�� 7KLV� LV� WKH� FDVH� ZKHUH� 5	'� FR�RSHUDWLRQ� FRQFHUQV� WKH� GHYHOä
RSPHQW� RI� QHZ� SURGXFWV� RU� WHFKQRORJ\� ZKLFK� HLWKHU� PD\� ²� LI� HPHUJLQJ� ²� RQH� GD\� UHSODFH� H[LVWLQJ�
RQHV� RU� ZKLFK� DUH� EHLQJ� GHYHORSHG� IRU� D� QHZ� LQWHQGHG� XVH� DQG� ZLOO� WKHUHIRUH� QRW� UHSODFH� H[LVWLQJ�
SURGXFWV� EXW� FUHDWH� D� FRPSOHWHO\� QHZ� GHPDQG�� 7KH� HIIHFWV� RQ� FRPSHWLWLRQ� LQ� LQQRYDWLRQ� DUH�
LPSRUWDQW� LQ� WKHVH� VLWXDWLRQV�� EXW� FDQ� LQ� VRPH� FDVHV� QRW� EH� VXIILFLHQWO\� DVVHVVHG� E\� DQDO\VLQJ� DFWXDO�
RU� SRWHQWLDO� FRPSHWLWLRQ� LQ� H[LVWLQJ� SURGXFW�WHFKQRORJ\�PDUNHWV�� ,Q� WKLV� UHVSHFW�� WZR� VFHQDULRV� FDQ� EH�
GLVWLQJXLVKHG�� GHSHQGLQJ� RQ� WKH� QDWXUH� RI� WKH� LQQRYDWLYH� SURFHVV� LQ� D� JLYHQ� LQGXVWU\�

����� ,Q� WKH� ILUVW� VFHQDULR�� ZKLFK� LV�� IRU� LQVWDQFH�� SUHVHQW� LQ� WKH� SKDUPDFHXWLFDO� LQGXVWU\�� WKH� SURFHVV� RI�
LQQRYDWLRQ� LV� VWUXFWXUHG� LQ� VXFK� D�ZD\� WKDW� LW� LV� SRVVLEOH� DW� DQ� HDUO\� VWDJH� WR� LGHQWLI\� FRPSHWLQJ� 5	'�
SROHV�� &RPSHWLQJ� 5	'� SROHV� DUH� 5	'� HIIRUWV� GLUHFWHG� WRZDUGV� D� FHUWDLQ� QHZ� SURGXFW� RU� WHFKQRORJ\��
DQG� WKH� VXEVWLWXWHV� IRU� WKDW� 5	'�� WKDW� LV� WR� VD\�� 5	'� DLPHG� DW� GHYHORSLQJ� VXEVWLWXWDEOH� SURGXFWV� RU�
WHFKQRORJ\� IRU� WKRVH� GHYHORSHG� E\� WKH� FR�RSHUDWLRQ� DQG� KDYLQJ� VLPLODU� WLPLQJ�� ,Q� WKLV� FDVH�� LW� FDQ� EH�
DQDO\VHG�ZKHWKHU� DIWHU� WKH� DJUHHPHQW� WKHUH� ZLOO� EH� D� VXIILFLHQW� QXPEHU� RI� UHPDLQLQJ� 5	'� SROHV�� 7KH�
VWDUWLQJ� SRLQW� RI� WKH� DQDO\VLV� LV� WKH� 5	'� RI� WKH� SDUWLHV�� 7KHQ� FUHGLEOH� FRPSHWLQJ� 5	'� SROHV� KDYH� WR�
EH� LGHQWLILHG�� ,Q� RUGHU� WR� DVVHVV� WKH� FUHGLELOLW\� RI� FRPSHWLQJ� SROHV�� WKH� IROORZLQJ� DVSHFWV� KDYH� WR� EH�
WDNHQ� LQWR� DFFRXQW�� WKH� QDWXUH�� VFRSH� DQG� VL]H� RI� DQ\� RWKHU� 5	'� HIIRUWV�� WKHLU� DFFHVV� WR� ILQDQFLDO� DQG�
KXPDQ� UHVRXUFHV�� NQRZ�KRZ�SDWHQWV�� RU� RWKHU� VSHFLDOLVHG� DVVHWV� DV� ZHOO� DV� WKHLU� WLPLQJ� DQG� WKHLU�
FDSDELOLW\� WR� H[SORLW� SRVVLEOH� UHVXOWV�� $Q� 5	'� SROH� LV� QRW� D� FUHGLEOH� FRPSHWLWRU� LI� LW� FDQQRW� EH�
UHJDUGHG� DV� D� FORVH� VXEVWLWXWH� IRU� WKH� SDUWLHV·� 5	'� HIIRUW� IURP� WKH� YLHZSRLQW� RI�� IRU� LQVWDQFH��
DFFHVV� WR� UHVRXUFHV� RU� WLPLQJ�

����� %HVLGHV� WKH� GLUHFW� HIIHFW� RQ� WKH� LQQRYDWLRQ� LWVHOI�� WKH� FR�RSHUDWLRQ� PD\� DOVR� DIIHFW� D� QHZ� SURGXFW�
PDUNHW�� ,W�ZLOO�RIWHQ�EH� GLIILFXOW� WR� DQDO\VH� WKH� HIIHFWV�RQ� VXFK�D�PDUNHW�GLUHFWO\� DV�E\� LWV� YHU\�QDWXUH� LW�
GRHV� QRW� \HW� H[LVW�� 7KH� DQDO\VLV� RI� VXFK�PDUNHWV� ZLOO� WKHUHIRUH� RIWHQ� EH� LPSOLFLWO\� LQFRUSRUDWHG� LQ� WKH�
DQDO\VLV�RI� FRPSHWLWLRQ� LQ� LQQRYDWLRQ��+RZHYHU�� LW�PD\�EH�QHFHVVDU\� WR� FRQVLGHU�GLUHFWO\� WKH� HIIHFWV�RQ�
VXFK� D� PDUNHW� RI� DVSHFWV� RI� WKH� DJUHHPHQW� WKDW� JR� EH\RQG� WKH� 5	'� VWDJH�� $Q� 5	'� DJUHHPHQW� WKDW�
LQFOXGHV� MRLQW� SURGXFWLRQ� DQG� FRPPHUFLDOLVDWLRQ� RQ� WKH� QHZ� SURGXFW� PDUNHW� PD\�� IRU� LQVWDQFH�� EH�
DVVHVVHG� GLIIHUHQWO\� WKDQ� D� SXUH� 5	'� DJUHHPHQW�

����� ,Q� WKH� VHFRQG� VFHQDULR�� WKH� LQQRYDWLYH� HIIRUWV� LQ� DQ� LQGXVWU\� DUH� QRW� FOHDUO\� VWUXFWXUHG� VR� DV� WR� DOORZ�
WKH� LGHQWLILFDWLRQ� RI� 5	'� SROHV�� ,Q� WKLV� VLWXDWLRQ�� LQ� WKH� DEVHQFH� RI� H[FHSWLRQDO� FLUFXPVWDQFHV�� WKH�
&RPPLVVLRQ� ZRXOG� QRW� WU\� WR� DVVHVV� WKH� LPSDFW� RI� D� JLYHQ� 5	'� FR�RSHUDWLRQ� RQ� LQQRYDWLRQ�� EXW�
ZRXOG� OLPLW� LWV� DVVHVVPHQW� WR� H[LVWLQJ� SURGXFW� DQG�RU� WHFKQRORJ\� PDUNHWV� ZKLFK� DUH� UHODWHG� WR� WKH�
5	'� FR�RSHUDWLRQ� LQ� TXHVWLRQ�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 6HH� 0DUNHW� 'HILQLWLRQ� 1RWLFH�� VHH� DOVR� 7HFKQRORJ\� 7UDQVIHU� *XLGHOLQHV�� SDUDJUDSKV� ��� HW� VHT�



&DOFXODWLRQ� RI� PDUNHW� VKDUHV

����� 7KH� FDOFXODWLRQ� RI�PDUNHW� VKDUHV�� ERWK� IRU� WKH� SXUSRVHV� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� DQG�
RI� WKHVH� JXLGHOLQHV�� KDV� WR� UHIOHFW� WKH� GLVWLQFWLRQ� EHWZHHQ� H[LVWLQJ� PDUNHWV� DQG� FRPSHWLWLRQ� LQ� LQQRä
YDWLRQ�� $W� WKH� EHJLQQLQJ� RI� DQ� 5	'� FR�RSHUDWLRQ� WKH� UHIHUHQFH� SRLQW� LV� WKH� H[LVWLQJ� PDUNHW� IRU�
SURGXFWV� FDSDEOH� RI� EHLQJ� LPSURYHG�� VXEVWLWXWHG� RU� UHSODFHG� E\� WKH� SURGXFWV� XQGHU� GHYHORSPHQW�� ,I�
WKH� 5	'� DJUHHPHQW� RQO\� DLPV� DW� LPSURYLQJ� RU� UHILQLQJ� H[LVWLQJ� SURGXFWV�� WKDW� PDUNHW� LQFOXGHV� WKH�
SURGXFWV�GLUHFWO\�FRQFHUQHG�E\� WKH�5	'��0DUNHW� VKDUHV�FDQ� WKXV�EH� FDOFXODWHG�RQ� WKH�EDVLV�RI� WKH� VDOHV�
YDOXH� RI� WKH� H[LVWLQJ� SURGXFWV�

����� ,I� WKH� 5	'� DLPV� DW� UHSODFLQJ� DQ� H[LVWLQJ� SURGXFW�� WKH� QHZ� SURGXFW� ZLOO�� LI� VXFFHVVIXO�� EHFRPH� D�
VXEVWLWXWH� IRU� WKH� H[LVWLQJ� SURGXFWV�� 7R� DVVHVV� WKH� FRPSHWLWLYH� SRVLWLRQ� RI� WKH� SDUWLHV�� LW� LV� DJDLQ�
SRVVLEOH� WR� FDOFXODWH� PDUNHW� VKDUHV� RQ� WKH� EDVLV� RI� WKH� VDOHV� YDOXH� RI� WKH� H[LVWLQJ� SURGXFWV��
&RQVHTXHQWO\�� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� EDVHV� LWV� H[HPSWLRQ� RI� WKRVH� VLWXDWLRQV� RQ� WKH�
PDUNHW� VKDUH� LQ� WKH� UHOHYDQW� PDUNHW� IRU� WKH� SURGXFWV� FDSDEOH� RI� EHLQJ� LPSURYHG�� VXEVWLWXWHG� RU�
UHSODFHG� E\� WKH� FRQWUDFW� SURGXFWV������ 7R� IDOO� XQGHU� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�� WKDW�
PDUNHW� VKDUH� PD\� QRW� H[FHHG� ���������

����� )RU� WHFKQRORJ\� PDUNHWV� RQH� ZD\� WR� SURFHHG� LV� WR� FDOFXODWH� PDUNHW� VKDUHV� RQ� WKH� EDVLV� RI� HDFK�
WHFKQRORJ\
V� VKDUH� RI� WRWDO� OLFHQVLQJ� LQFRPH� IURP� UR\DOWLHV�� UHSUHVHQWLQJ� D� WHFKQRORJ\
V� VKDUH� RI� WKH�
PDUNHW�ZKHUH�FRPSHWLQJ� WHFKQRORJLHV� DUH� OLFHQVHG��+RZHYHU�� WKLV�PD\�RIWHQ�EH� D�PHUH� WKHRUHWLFDO�DQG�
QRW� YHU\� SUDFWLFDO�ZD\� WR� SURFHHG� EHFDXVH� RI� ODFN� RI� FOHDU� LQIRUPDWLRQ� RQ� UR\DOWLHV�� WKH� XVH� RI� UR\DOW\�
IUHH� FURVV�OLFHQVLQJ�� HWF�� $Q� DOWHUQDWLYH� DSSURDFK� LV� WR� FDOFXODWH� PDUNHW� VKDUHV� RQ� WKH� WHFKQRORJ\�
PDUNHW� RQ� WKH� EDVLV� RI� VDOHV� RI� SURGXFWV� RU� VHUYLFHV� LQFRUSRUDWLQJ� WKH� OLFHQVHG� WHFKQRORJ\� RQ� GRZQä
VWUHDP� SURGXFW�PDUNHWV�� 8QGHU� WKDW� DSSURDFK� DOO� VDOHV� RQ� WKH� UHOHYDQW� SURGXFW�PDUNHW� DUH� WDNHQ� LQWR�
DFFRXQW�� LUUHVSHFWLYH� RI� ZKHWKHU� WKH� SURGXFW� LQFRUSRUDWHV� D� WHFKQRORJ\� WKDW� LV� EHLQJ� OLFHQVHG������ $OVR�
IRU� WKDW� PDUNHW� WKH� VKDUH� PD\� QRW� H[FHHG� ����� �LUUHVSHFWLYH� RI� WKH� FDOFXODWLRQ� PHWKRG� XVHG�� IRU� WKH�
EHQHILWV� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� WR� DSSO\�

����� ,I� WKH� 5	'� DLPV� DW� GHYHORSLQJ� D� SURGXFW� ZKLFK�ZLOO� FUHDWH� D� FRPSOHWHO\� QHZ� GHPDQG��PDUNHW� VKDUHV�
EDVHG� RQ� VDOHV� FDQQRW� EH� FDOFXODWHG��2QO\� DQ� DQDO\VLV� RI� WKH� HIIHFWV� RI� WKH� DJUHHPHQW� RQ� FRPSHWLWLRQ�
LQ� LQQRYDWLRQ� LV�SRVVLEOH��&RQVHTXHQWO\�� WKH�5	'�%ORFN�([HPSWLRQ�5HJXODWLRQ� WUHDWV� WKRVH� DJUHHPHQWV�
DV� DJUHHPHQWV� EHWZHHQ� QRQ�FRPSHWLWRUV� DQG� H[HPSWV� WKHP� LUUHVSHFWLYH� RI� PDUNHW� VKDUH� IRU� WKH�
GXUDWLRQ� RI� WKH� MRLQW� 5	'� DQG� DQ� DGGLWLRQDO� SHULRG� RI� VHYHQ� \HDUV� DIWHU� WKH� SURGXFW� LV� ILUVW� SXW� RQ�
WKH� PDUNHW������ +RZHYHU�� WKH� EHQHILW� RI� WKH� EORFN� H[HPSWLRQ� PD\� EH� ZLWKGUDZQ� LI� WKH� DJUHHPHQW�
HOLPLQDWHG� HIIHFWLYH� FRPSHWLWLRQ� LQ� LQQRYDWLRQ������$IWHU� WKH� VHYHQ� \HDU�SHULRG��PDUNHW� VKDUHV�EDVHG� RQ�
VDOHV� YDOXH� FDQ� EH� FDOFXODWHG�� DQG� WKH� PDUNHW� VKDUH� WKUHVKROG� RI� ����� DSSOLHV�����

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� 0DLQ� FRPSHWLWLRQ� FRQFHUQV

����� 5	'� FR�RSHUDWLRQ� FDQ� UHVWULFW� FRPSHWLWLRQ� LQ� YDULRXV� ZD\V�� )LUVW�� LW� PD\� UHGXFH� RU� VORZ� GRZQ�
LQQRYDWLRQ�� OHDGLQJ� WR� IHZHU� RU� ZRUVH� SURGXFWV� FRPLQJ� WR� WKH� PDUNHW� ODWHU� WKDQ� WKH\� RWKHUZLVH�
ZRXOG�� 6HFRQGO\�� RQ� SURGXFW� RU� WHFKQRORJ\� PDUNHWV� WKH� 5	'� FR�RSHUDWLRQ� PD\� UHGXFH� VLJQLILFDQWO\�
FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� RXWVLGH� WKH� VFRSH� RI� WKH� DJUHHPHQW� RU� LW� PD\�PDNH� DQWL�FRPSHWLWLYH�
FRRUGLQDWLRQ� RQ� WKRVH� PDUNHWV� OLNHO\�� WKHUHE\� OHDGLQJ� WR� KLJKHU� SULFHV�� $� IRUHFORVXUH� SUREOHP� PD\�
RQO\� DULVH� LQ� WKH� FRQWH[W� RI� FR�RSHUDWLRQ� LQYROYLQJ� DW� OHDVW� RQH� SOD\HU� ZLWK� D� VLJQLILFDQW� GHJUHH� RI�
PDUNHW� SRZHU� �ZKLFK� GRHV� QRW� QHFHVVDULO\� DPRXQW� WR� GRPLQDQFH�� IRU� D� NH\� WHFKQRORJ\� DQG� WKH�
H[FOXVLYH� H[SORLWDWLRQ� RI� WKH� UHVXOWV�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 3RLQW� �X�� RI� $UWLFOH� ����� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
���� $UWLFOH� ����� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
���� 6HH� DOVR� 7HFKQRORJ\� 7UDQVIHU� *XLGHOLQHV�� SDUDJUDSK� ���
���� $UWLFOH� ����� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
���� 6HH� UHFLWDOV� ���� ��� DQG� ��� LQ� WKH� SUHDPEOH� WR� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
���� $UWLFOH� ����� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�



������� 5HVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW

����� 5	'� DJUHHPHQWV� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW� LI� WKH\� GR� QRW� WUXO\� FRQFHUQ� MRLQW�5	'�� EXW� VHUYH� DV� D�
WRRO� WR� HQJDJH� LQ� D� GLVJXLVHG� FDUWHO�� WKDW� LV� WR� VD\�� RWKHUZLVH� SURKLELWHG� SULFH� IL[LQJ�� RXWSXW� OLPLWDWLRQ�
RU� PDUNHW� DOORFDWLRQ�� +RZHYHU�� DQ� 5	'� DJUHHPHQW� ZKLFK� LQFOXGHV� WKH� MRLQW� H[SORLWDWLRQ� RI� SRVVLEOH�
IXWXUH� UHVXOWV� LV� QRW� QHFHVVDULO\� UHVWULFWLYH� RI� FRPSHWLWLRQ�

������� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ

����� 0RVW� 5	'� DJUHHPHQWV� GR� QRW� IDOO� XQGHU� $UWLFOH� �������� )LUVW�� WKLV� FDQ� EH� VDLG� IRU� PDQ\� DJUHHPHQWV�
UHODWLQJ� WR� FR�RSHUDWLRQ� LQ� 5	'� DW� D� UDWKHU� HDUO\� VWDJH�� IDU� UHPRYHG� IURP� WKH� H[SORLWDWLRQ� RI� SRVVLEOH�
UHVXOWV�

����� 0RUHRYHU�� 5	'� FR�RSHUDWLRQ� EHWZHHQ� QRQ�FRPSHWLWRUV� GRHV� JHQHUDOO\� QRW� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ������ 7KH� FRPSHWLWLYH� UHODWLRQVKLS� EHWZHHQ� WKH� SDUWLHV� KDV� WR� EH� DQDO\VHG� LQ�
WKH� FRQWH[W� RI� DIIHFWHG� H[LVWLQJ� PDUNHWV� DQG�RU� LQQRYDWLRQ�� ,I�� RQ� WKH� EDVLV� RI� REMHFWLYH� IDFWRUV�� WKH�
SDUWLHV� DUH� QRW� DEOH� WR� FDUU\� RXW� WKH� QHFHVVDU\� 5	'� LQGHSHQGHQWO\�� IRU� LQVWDQFH�� GXH� WR� WKH� OLPLWHG�
WHFKQLFDO� FDSDELOLWLHV� RI� WKH� SDUWLHV�� WKH� 5	'� DJUHHPHQW� ZLOO� QRUPDOO\� QRW� KDYH� DQ\� UHVWULFWLYH� HIIHFWV�
RQ� FRPSHWLWLRQ�� 7KLV� FDQ� DSSO\�� IRU� H[DPSOH�� WR� FRPSDQLHV� EULQJLQJ� WRJHWKHU� FRPSOHPHQWDU\� VNLOOV��
WHFKQRORJLHV� DQG� RWKHU� UHVRXUFHV�� 7KH� LVVXH� RI� SRWHQWLDO� FRPSHWLWLRQ� KDV� WR� EH� DVVHVVHG� RQ� D� UHDOLVWLF�
EDVLV�� )RU� LQVWDQFH��SDUWLHV� FDQQRW� EH� GHILQHG� DV�SRWHQWLDO� FRPSHWLWRUV� VLPSO\�EHFDXVH� WKH� FR�RSHUDWLRQ�
HQDEOHV� WKHP� WR� FDUU\� RXW� WKH� 5	'� DFWLYLWLHV�� 7KH� GHFLVLYH� TXHVWLRQ� LV� ZKHWKHU� HDFK� SDUW\� LQGHä
SHQGHQWO\� KDV� WKH� QHFHVVDU\� PHDQV� DV� UHJDUGV� DVVHWV�� NQRZ�KRZ� DQG� RWKHU� UHVRXUFHV�

����� 2XWVRXUFLQJ�RI�SUHYLRXVO\�FDSWLYH�5	'� LV�D� VSHFLILF� IRUP�RI�5	'�FR�RSHUDWLRQ�� ,Q� VXFK�D� VFHQDULR�� WKH�
5	'� LV� RIWHQ� FDUULHG� RXW� E\� VSHFLDOLVHG� FRPSDQLHV�� UHVHDUFK� LQVWLWXWHV� RU� DFDGHPLF� ERGLHV�� ZKLFK� DUH�
QRW� DFWLYH� LQ� WKH� H[SORLWDWLRQ� RI� WKH� UHVXOWV�� 1RUPDOO\�� VXFK� DJUHHPHQWV� DUH� FRPELQHG� ZLWK� D� WUDQVIHU�
RI� NQRZ�KRZ� DQG�RU� DQ� H[FOXVLYH� VXSSO\� FODXVH� FRQFHUQLQJ� WKH� SRVVLEOH� UHVXOWV�� ZKLFK�� GXH� WR� WKH�
FRPSOHPHQWDU\� QDWXUH� RI� WKH� FR�RSHUDWLQJ� SDUWLHV� LQ� VXFK� D� VFHQDULR�� GR� QRW� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

����� 5	'� FR�RSHUDWLRQ� ZKLFK� GRHV� QRW� LQFOXGH� WKH� MRLQW� H[SORLWDWLRQ� RI� SRVVLEOH� UHVXOWV� E\� PHDQV� RI�
OLFHQVLQJ�� SURGXFWLRQ� DQG�RU� PDUNHWLQJ� UDUHO\� JLYHV� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ�
WKH�PHDQLQJ� RI� $UWLFOH� �������� 7KRVH� SXUH�5	'� DJUHHPHQWV� FDQ� RQO\� FDXVH� D� FRPSHWLWLRQ� SUREOHP� LI�
FRPSHWLWLRQ� ZLWK� UHVSHFW� WR� LQQRYDWLRQ� LV� DSSUHFLDEO\� UHGXFHG�� OHDYLQJ� RQO\� D� OLPLWHG� QXPEHU� RI�
FUHGLEOH� FRPSHWLQJ� 5	'� SROHV�

����� 5	'� DJUHHPHQWV� DUH� RQO\� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZKHUH� WKH� SDUWLHV� WR�
WKH� FR�RSHUDWLRQ� KDYH� PDUNHW� SRZHU� RQ� WKH� H[LVWLQJ� PDUNHWV� DQG�RU� FRPSHWLWLRQ� ZLWK� UHVSHFW� WR�
LQQRYDWLRQ� LV� DSSUHFLDEO\� UHGXFHG�

����� 7KHUH� LV� QR� DEVROXWH� WKUHVKROG� DERYH� ZKLFK� LW� FDQ� EH� SUHVXPHG� WKDW� DQ� 5	'� DJUHHPHQW� FUHDWHV� RU�
PDLQWDLQV�PDUNHW� SRZHU� DQG� WKXV� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�
PHDQLQJ� RI� $UWLFOH� �������� +RZHYHU�� 5	'� DJUHHPHQWV� EHWZHHQ� FRPSHWLWRUV� DUH� FRYHUHG� E\� WKH� 5	'�
%ORFN� ([HPSWLRQ� 5HJXODWLRQ� SURYLGHG� WKDW� WKHLU� FRPELQHG� PDUNHW� VKDUH� GRHV� QRW� H[FHHG� ����� DQG�
WKDW� WKH� RWKHU� FRQGLWLRQV� IRU� WKH� DSSOLFDWLRQ� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� DUH� IXOILOOHG�

����� $JUHHPHQWV� IDOOLQJ� RXWVLGH� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� EHFDXVH� WKH� FRPELQHG�PDUNHW� VKDUH�
RI� WKH� SDUWLHV� H[FHHGV������ GR� QRW� QHFHVVDULO\�JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ��+RZHYHU�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 5	'� FR�RSHUDWLRQ� EHWZHHQ� QRQ�FRPSHWLWRUV� FDQ�� KRZHYHU�� SURGXFH� IRUHFORVXUH� HIIHFWV� XQGHU� $UWLFOH� ������� LI� LW�
UHODWHV� WR� DQ� H[FOXVLYH� H[SORLWDWLRQ�RI� UHVXOWV� DQG� LI� LW� LV� FRQFOXGHG�EHWZHHQ� FRPSDQLHV��RQH� RI�ZKLFK�KDV� D� VLJQLILFDQW�
GHJUHH� RI� PDUNHW� SRZHU� �ZKLFK� GRHV� QRW� QHFHVVDULO\� DPRXQW� WR� GRPLQDQFH�� ZLWK� UHVSHFW� WR� D� NH\� WHFKQRORJ\�



WKH� VWURQJHU� WKH� FRPELQHG� SRVLWLRQ�RI� WKH�SDUWLHV�RQ� H[LVWLQJ�PDUNHWV� DQG�RU� WKH�PRUH� FRPSHWLWLRQ� LQ�
LQQRYDWLRQ� LV� UHVWULFWHG�� WKH� PRUH� OLNHO\� LW� LV� WKDW� WKH� 5	'� DJUHHPHQW� FDQ� FDXVH� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ�����

����� ,I� WKH�5	'� LV�GLUHFWHG�DW� WKH� LPSURYHPHQW�RU� UHILQHPHQW�RI� H[LVWLQJ�SURGXFWV�RU� WHFKQRORJLHV��SRVVLEOH�
HIIHFWV� FRQFHUQ� WKH� UHOHYDQW� PDUNHW�V�� IRU� WKRVH� H[LVWLQJ� SURGXFWV� RU� WHFKQRORJLHV�� (IIHFWV� RQ� SULFHV��
RXWSXW�� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\� RU� LQQRYDWLRQ� LQ� H[LVWLQJ�PDUNHWV� DUH�� KRZHYHU�� RQO\� OLNHO\� LI�
WKH� SDUWLHV� WRJHWKHU� KDYH� D� VWURQJ� SRVLWLRQ�� HQWU\� LV� GLIILFXOW� DQG� IHZ� RWKHU� LQQRYDWLRQ� DFWLYLWLHV� DUH�
LGHQWLILDEOH�� )XUWKHUPRUH�� LI� WKH� 5	'� RQO\� FRQFHUQV� D� UHODWLYHO\�PLQRU� LQSXW� RI� D� ILQDO� SURGXFW�� HIIHFWV�
RQ� FRPSHWLWLRQ� LQ� WKRVH� ILQDO� SURGXFWV� DUH�� LI� DQ\�� YHU\� OLPLWHG�

����� ,Q� JHQHUDO�� D� GLVWLQFWLRQ� KDV� WR� EH�PDGH� EHWZHHQ� SXUH�5	'� DJUHHPHQWV� DQG� DJUHHPHQWV� SURYLGLQJ� IRU�
PRUH� FRPSUHKHQVLYH� FR�RSHUDWLRQ� LQYROYLQJ� GLIIHUHQW� VWDJHV� RI� WKH� H[SORLWDWLRQ� RI� UHVXOWV� �WKDW� LV� WR�
VD\�� OLFHQVLQJ��SURGXFWLRQ�RU�PDUNHWLQJ���$V� VHW� RXW� LQ� SDUDJUDSK������ SXUH�5	'�DJUHHPHQWV�ZLOO� RQO\�
UDUHO\� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� 7KLV� LV� LQ�
SDUWLFXODU� WUXH� IRU� 5	'� GLUHFWHG� WRZDUGV� D� OLPLWHG� LPSURYHPHQW� RI� H[LVWLQJ� SURGXFWV� RU� WHFKQRORJLHV��
,I�� LQ� VXFK� D� VFHQDULR�� WKH� 5	'� FR�RSHUDWLRQ� LQFOXGHV� MRLQW� H[SORLWDWLRQ� RQO\� E\�PHDQV� RI� OLFHQVLQJ� WR�
WKLUG�SDUWLHV�� UHVWULFWLYH� HIIHFWV� VXFK� DV� IRUHFORVXUH�SUREOHPV� DUH� XQOLNHO\�� ,I�� KRZHYHU�� MRLQW� SURGXFWLRQ�
DQG�RU� PDUNHWLQJ� RI� WKH� VOLJKWO\� LPSURYHG� SURGXFWV� RU� WHFKQRORJLHV� DUH� LQFOXGHG�� WKH� HIIHFWV� RQ�
FRPSHWLWLRQ� RI� WKH� FR�RSHUDWLRQ� KDYH� WR� EH� H[DPLQHG�PRUH� FORVHO\��5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
LQ� WKH� IRUP� RI� LQFUHDVHG� SULFHV� RU� UHGXFHG� RXWSXW� LQ� H[LVWLQJ� PDUNHWV� DUH� PRUH� OLNHO\� LI� VWURQJ�
FRPSHWLWRUV� DUH� LQYROYHG� LQ� VXFK� D� VLWXDWLRQ�

����� ,I� WKH� 5	'� LV� GLUHFWHG� DW� DQ� HQWLUHO\� QHZ� SURGXFW� �RU� WHFKQRORJ\�� ZKLFK� FUHDWHV� LWV� RZQ� QHZ�PDUNHW��
SULFH� DQG� RXWSXW� HIIHFWV� RQ� H[LVWLQJ�PDUNHWV� DUH� UDWKHU� XQOLNHO\�� 7KH� DQDO\VLV� KDV� WR� IRFXV� RQ� SRVVLEOH�
UHVWULFWLRQV� RI� LQQRYDWLRQ� FRQFHUQLQJ�� IRU� LQVWDQFH�� WKH� TXDOLW\� DQG� YDULHW\� RI� SRVVLEOH� IXWXUH� SURGXFWV�
RU� WHFKQRORJLHV� RU� WKH� VSHHG� RI� LQQRYDWLRQ�� 7KRVH� UHVWULFWLYH� HIIHFWV� FDQ� DULVH� ZKHUH� WZR� RU� PRUH� RI�
WKH� IHZ� FRPSDQLHV� HQJDJHG� LQ� WKH� GHYHORSPHQW� RI� VXFK� D� QHZ� SURGXFW� VWDUW� WR� FR�RSHUDWH� DW� D� VWDJH�
ZKHUH� WKH\� DUH� HDFK� LQGHSHQGHQWO\� UDWKHU� QHDU� WR� WKH� ODXQFK� RI� WKH� SURGXFW�� 6XFK� HIIHFWV� DUH� W\SLFDOO\�
WKH� GLUHFW� UHVXOW� RI� WKH� DJUHHPHQW� EHWZHHQ� WKH� SDUWLHV�� ,QQRYDWLRQ� PD\� EH� UHVWULFWHG� HYHQ� E\� D� SXUH�
5	'� DJUHHPHQW�� ,Q� JHQHUDO�� KRZHYHU�� 5	'� FR�RSHUDWLRQ� FRQFHUQLQJ� HQWLUHO\� QHZ� SURGXFWV� LV� XQOLNHO\�
WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� XQOHVV� RQO\� D� OLPLWHG� QXPEHU� RI� FUHGLEOH� DOWHUQDWLYH�
5	'� SROHV� H[LVW�� 7KLV� SULQFLSOH� GRHV� QRW� FKDQJH� VLJQLILFDQWO\� LI� WKH� MRLQW� H[SORLWDWLRQ� RI� WKH� UHVXOWV��
HYHQ� MRLQW�PDUNHWLQJ�� LV� LQYROYHG�� ,Q� WKRVH� VLWXDWLRQV� WKH� LVVXH� RI� MRLQW� H[SORLWDWLRQ�PD\� RQO\� JLYH� ULVH�
WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZKHUH� IRUHFORVXUH� IURP� NH\� WHFKQRORJLHV� SOD\V� D� UROH�� 7KRVH�
SUREOHPV� ZRXOG�� KRZHYHU�� QRW� DULVH� ZKHUH� WKH� SDUWLHV� JUDQW� OLFHQFHV� WKDW� DOORZ� WKLUG� SDUWLHV� WR�
FRPSHWH� HIIHFWLYHO\�

����� 0DQ\�5	'� DJUHHPHQWV�ZLOO� OLH� VRPHZKHUH� LQ� EHWZHHQ� WKH� WZR� VLWXDWLRQV� GHVFULEHG� LQ� SDUDJUDSKV�����
DQG� ����� 7KH\�PD\� WKHUHIRUH� KDYH� HIIHFWV� RQ� LQQRYDWLRQ� DV�ZHOO� DV� UHSHUFXVVLRQV�RQ� H[LVWLQJ�PDUNHWV��
&RQVHTXHQWO\�� ERWK� WKH� H[LVWLQJ� PDUNHW� DQG� WKH� HIIHFW� RQ� LQQRYDWLRQ� PD\� EH� RI� UHOHYDQFH� IRU� WKH�
DVVHVVPHQW�ZLWK� UHVSHFW� WR� WKH� SDUWLHV·� FRPELQHG� SRVLWLRQV�� FRQFHQWUDWLRQ� UDWLRV��QXPEHU� RI� SOD\HUV�RU�
LQQRYDWRUV� DQG� HQWU\� FRQGLWLRQV�� ,Q� VRPH� FDVHV� WKHUH� FDQ� EH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LQ� WKH�
IRUP� RI� LQFUHDVHG� SULFHV� RU� UHGXFHG� RXWSXW�� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\� RU� LQQRYDWLRQ� LQ� H[LVWLQJ�
PDUNHWV� DQG� LQ� WKH� IRUP� RI� D� QHJDWLYH� LPSDFW� RQ� LQQRYDWLRQ� E\� PHDQV� RI� VORZLQJ� GRZQ� WKH� GHYHOä
RSPHQW�� )RU� LQVWDQFH�� LI� VLJQLILFDQW� FRPSHWLWRUV� RQ� DQ� H[LVWLQJ� WHFKQRORJ\� PDUNHW� FR�RSHUDWH� WR�
GHYHORS� D� QHZ� WHFKQRORJ\� ZKLFK� PD\� RQH� GD\� UHSODFH� H[LVWLQJ� SURGXFWV� WKDW� FR�RSHUDWLRQ� PD\�
VORZ� GRZQ� WKH� GHYHORSPHQW� RI� WKH� QHZ� WHFKQRORJ\� LI� WKH� SDUWLHV� KDYH� PDUNHW� SRZHU� RQ� WKH�
H[LVWLQJ� PDUNHW� DQG� DOVR� D� VWURQJ� SRVLWLRQ� ZLWK� UHVSHFW� WR� 5	'�� $� VLPLODU� HIIHFW� FDQ� RFFXU� LI� WKH�
PDMRU�SOD\HU� LQ� DQ� H[LVWLQJ�PDUNHW� FR�RSHUDWHV�ZLWK�D�PXFK� VPDOOHU�RU� HYHQ�SRWHQWLDO� FRPSHWLWRU�ZKR�
LV� MXVW� DERXW� WR� HPHUJH� ZLWK� D� QHZ� SURGXFW� RU� WHFKQRORJ\� ZKLFK� PD\� HQGDQJHU� WKH� LQFXPEHQW·V�
SRVLWLRQ�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 7KLV� LV� ZLWKRXW� SUHMXGLFH� WR� WKH� DQDO\VLV� RI� SRWHQWLDO� HIILFLHQF\� JDLQV�� LQFOXGLQJ� WKRVH� WKDW� UHJXODUO\� H[LVW� LQ� SXEOLFO\�
FR�IXQGHG� 5	'�



����� $JUHHPHQWV� PD\� DOVR� IDOO� RXWVLGH� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� LUUHVSHFWLYH� RI� WKH� SDUWLHV·�
PDUNHW� SRZHU�� 7KLV� DSSOLHV� IRU� LQVWDQFH� WR� DJUHHPHQWV� ZKLFK� XQGXO\� UHVWULFW� DFFHVV� RI� D� SDUW\� WR� WKH�
UHVXOWV� RI� WKH� 5	'� FR�RSHUDWLRQ������ 7KH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� SURYLGHV� IRU� D� VSHFLILF�
H[FHSWLRQ� WR� WKLV� JHQHUDO� UXOH� LQ� WKH� FDVH� RI� DFDGHPLF� ERGLHV�� UHVHDUFK� LQVWLWXWHV� RU� VSHFLDOLVHG�
FRPSDQLHV� ZKLFK� SURYLGH� 5	'� DV� D� VHUYLFH� DQG� ZKLFK� DUH� QRW� DFWLYH� LQ� WKH� LQGXVWULDO� H[SORLWDWLRQ�
RI� WKH� UHVXOWV� RI� 5	'������ 1HYHUWKHOHVV�� DJUHHPHQWV� IDOOLQJ� RXWVLGH� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXä
ODWLRQ� DQG� FRQWDLQLQJ� H[FOXVLYH� DFFHVV� ULJKWV� IRU� WKH� SXUSRVHV� RI� H[SORLWDWLRQ� PD\�� ZKHUH� WKH\� IDOO�
XQGHU� $UWLFOH� �������� IXOILO� WKH� FULWHULD� RI� $UWLFOH� �������� SDUWLFXODUO\�ZKHUH� H[FOXVLYH� DFFHVV� ULJKWV� DUH�
HFRQRPLFDOO\� LQGLVSHQVDEOH� LQ�YLHZ�RI� WKH�PDUNHW�� ULVNV� DQG� VFDOH�RI� WKH� LQYHVWPHQW� UHTXLUHG� WR� H[SORLW�
WKH� UHVXOWV� RI� WKH� UHVHDUFK� DQG� GHYHORSPHQW�

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� (IILFLHQF\� JDLQV

����� 0DQ\�5	'�DJUHHPHQWV�²�ZLWK�RU�ZLWKRXW� MRLQW� H[SORLWDWLRQ�RI�SRVVLEOH� UHVXOWV�²�EULQJ� DERXW� HIILFLHQF\�
JDLQV� E\� FRPELQLQJ� FRPSOHPHQWDU\� VNLOOV� DQG� DVVHWV�� WKXV� UHVXOWLQJ� LQ� LPSURYHG� RU� QHZ� SURGXFWV� DQG�
WHFKQRORJLHV� EHLQJ� GHYHORSHG� DQG� PDUNHWHG� PRUH� UDSLGO\� WKDQ� ZRXOG� RWKHUZLVH� EH� WKH� FDVH�� 5	'�
DJUHHPHQWV� PD\� DOVR� OHDG� WR� D� ZLGHU� GLVVHPLQDWLRQ� RI� NQRZOHGJH�� ZKLFK� PD\� WULJJHU� IXUWKHU� LQQRä
YDWLRQ�� 5	'� DJUHHPHQWV� PD\� DOVR� JLYH� ULVH� WR� FRVW� UHGXFWLRQV�

������� ,QGLVSHQVDELOLW\

����� 5HVWULFWLRQV� WKDW� JR� EH\RQG� ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� DQ� 5	'�
DJUHHPHQW�GR�QRW� IXOILO� WKH� FULWHULD�RI�$UWLFOH��������� ,Q�SDUWLFXODU��WKH� UHVWULFWLRQV� OLVWHG� LQ�$UWLFOH���RI�
WKH�5	'�%ORFN� ([HPSWLRQ�5HJXODWLRQ�PD\�PHDQ� LW� LV� OHVV� OLNHO\� WKDW� WKH� FULWHULD�RI�$UWLFOH�������� ZLOO�
EH� IRXQG� WR�EH�PHW�� IROORZLQJ�DQ� LQGLYLGXDO�DVVHVVPHQW�� ,W�ZLOO� WKHUHIRUH�JHQHUDOO\�EH�QHFHVVDU\� IRU� WKH�
SDUWLHV� WR� DQ� 5	'� DJUHHPHQW� WR� VKRZ� WKDW� VXFK� UHVWULFWLRQV� DUH� LQGLVSHQVDEOH� WR� WKH� FR�RSHUDWLRQ�

������� 3DVV�RQ� WR� FRQVXPHUV

����� (IILFLHQF\� JDLQV� DWWDLQHG� E\� LQGLVSHQVDEOH� UHVWULFWLRQV� PXVW� EH� SDVVHG� RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW�
WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� FDXVHG� E\� WKH� 5	'� DJUHHPHQW�� )RU� H[DPSOH�� WKH�
LQWURGXFWLRQ� RI� QHZ� RU� LPSURYHG� SURGXFWV� RQ� WKH�PDUNHW�PXVW� RXWZHLJK� DQ\� SULFH� LQFUHDVHV� RU� RWKHU�
UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�� ,Q� JHQHUDO�� LW� LV�PRUH� OLNHO\� WKDW� DQ�5	'� DJUHHPHQW�ZLOO� EULQJ� DERXW�
HIILFLHQF\� JDLQV� WKDW� EHQHILW� FRQVXPHUV� LI� WKH� 5	'� DJUHHPHQW� UHVXOWV� LQ� WKH� FRPELQDWLRQ� RI� FRPSOHä
PHQWDU\� VNLOOV� DQG� DVVHWV�� 7KH� SDUWLHV� WR� DQ� DJUHHPHQW� PD\�� IRU� LQVWDQFH�� KDYH� GLIIHUHQW� UHVHDUFK�
FDSDELOLWLHV�� ,I�� RQ� WKH� RWKHU� KDQG�� WKH� SDUWLHV·� VNLOOV� DQG� DVVHWV� DUH� YHU\� VLPLODU�� WKH� PRVW� LPSRUWDQW�
HIIHFW� RI� WKH�5	'� DJUHHPHQW�PD\� EH� WKH� HOLPLQDWLRQ� RI� SDUW� RU� DOO� RI� WKH�5	'� RI� RQH� RU�PRUH� RI� WKH�
SDUWLHV�� 7KLV� ZRXOG� HOLPLQDWH� �IL[HG�� FRVWV� IRU� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� EXW� ZRXOG� EH� XQOLNHO\� WR�
OHDG� WR� EHQHILWV� ZKLFK� ZRXOG� EH� SDVVHG� RQ� WR� FRQVXPHUV��0RUHRYHU�� WKH� KLJKHU� WKH�PDUNHW� SRZHU� RI�
WKH�SDUWLHV� WKH� OHVV� OLNHO\� WKH\�DUH� WR�SDVV�RQ� WKH� HIILFLHQF\�JDLQV� WR� FRQVXPHUV� WR�DQ�H[WHQW� WKDW�ZRXOG�
RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

������� 1R� HOLPLQDWLRQ� RI� FRPSHWLWLRQ

����� 7KH� FULWHULD� RI� $UWLFOH� ������� FDQQRW� EH� PHW� LI� WKH� SDUWLHV� DUH� DIIRUGHG� WKH� SRVVLELOLW\� RI� HOLPLQDWLQJ�
FRPSHWLWLRQ� LQ� UHVSHFW� RI� D� VXEVWDQWLDO� SDUW� RI� WKH� SURGXFWV� �RU� WHFKQRORJLHV�� LQ� TXHVWLRQ�

������� 7LPH� RI� WKH� DVVHVVPHQW

����� 7KH� DVVHVVPHQW� RI� UHVWULFWLYH� DJUHHPHQWV� XQGHU� $UWLFOH� ������� LV� PDGH� ZLWKLQ� WKH� DFWXDO� FRQWH[W� LQ�
ZKLFK� WKH\� RFFXU� DQG� RQ� WKH� EDVLV� RI� WKH� IDFWV� H[LVWLQJ� DW� DQ\� JLYHQ� SRLQW� LQ� WLPH�� 7KH� DVVHVVPHQW� LV�
VHQVLWLYH� WR� PDWHULDO� FKDQJHV� LQ� WKH� IDFWV�� 7KH� H[FHSWLRQ� UXOH� RI� $UWLFOH� ������� DSSOLHV� DV� ORQJ� DV� WKH�
IRXU� FRQGLWLRQV� RI� $UWLFOH� ������� DUH� IXOILOOHG� DQG� FHDVHV� WR� DSSO\� ZKHQ� WKDW� LV� QR� ORQJHU� WKH� FDVH��
:KHQ� DSSO\LQJ�$UWLFOH� ������� LQ� DFFRUGDQFH�ZLWK� WKRVH� SULQFLSOHV� LW� LV� QHFHVVDU\� WR� WDNH� LQWR� DFFRXQW�
WKH� LQLWLDO� VXQN� LQYHVWPHQWV� PDGH� E\� DQ\� RI� WKH� SDUWLHV� DQG� WKH� WLPH� QHHGHG� DQG� WKH� UHVWUDLQWV
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���� 6HH� $UWLFOH� ����� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
���� 6HH� $UWLFOH� ����� RI� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�



UHTXLUHG� WR�PDNLQJ� DQG� UHFRXSLQJ� DQ� HIILFLHQF\� HQKDQFLQJ� LQYHVWPHQW�� $UWLFOH� ���� FDQQRW� EH� DSSOLHG�
ZLWKRXW� WDNLQJ� GXH� DFFRXQW� RI� VXFK� H[� DQWH� LQYHVWPHQW�� 7KH� ULVN� IDFLQJ� WKH� SDUWLHV� DQG� WKH� VXQN�
LQYHVWPHQW� WKDW� PXVW� EH� PDGH� WR� LPSOHPHQW� WKH� DJUHHPHQW� FDQ� WKXV� OHDG� WR� WKH� DJUHHPHQW� IDOOLQJ�
RXWVLGH�$UWLFOH� ������� RU� IXOILOOLQJ� WKH� FRQGLWLRQV� RI�$UWLFOH� �������� DV� WKH� FDVH�PD\� EH�� IRU� WKH� SHULRG�
RI� WLPH� QHHGHG� WR� UHFRXS� WKH� LQYHVWPHQW�� 6KRXOG� WKH� LQYHQWLRQ� UHVXOWLQJ� IURP� WKH� LQYHVWPHQW� EHQHILW�
IURP�DQ\� IRUP�RI� H[FOXVLYLW\�JUDQWHG� WR� WKH�SDUWLHV�XQGHU� UXOHV� VSHFLILF� WR� WKH�SURWHFWLRQ�RI� LQWHOOHFWXDO�
SURSHUW\� ULJKWV�� WKH� UHFRXSPHQW�SHULRG� IRU� VXFK�DQ� LQYHVWPHQW�ZLOO� JHQHUDOO\�EH� XQOLNHO\� WR� H[FHHG� WKH�
H[FOXVLYLW\� SHULRG� HVWDEOLVKHG� XQGHU� WKRVH� UXOHV�

����� ,Q� VRPH� FDVHV� WKH� UHVWULFWLYH� DJUHHPHQW� LV� DQ� LUUHYHUVLEOH� HYHQW�� 2QFH� WKH� UHVWULFWLYH� DJUHHPHQW� KDV�
EHHQ� LPSOHPHQWHG� WKH� H[� DQWH� VLWXDWLRQ� FDQQRW� EH� UH�HVWDEOLVKHG�� ,Q� VXFK�FDVHV� WKH� DVVHVVPHQW�PXVW� EH�
PDGH� H[FOXVLYHO\� RQ� WKH� EDVLV� RI� WKH� IDFWV� SHUWDLQLQJ� DW� WKH� WLPH� RI� LPSOHPHQWDWLRQ�� )RU� LQVWDQFH�� LQ�
WKH� FDVH� RI� DQ� 5	'� DJUHHPHQW� ZKHUHE\� HDFK� SDUW\� DJUHHV� WR� DEDQGRQ� LWV� UHVSHFWLYH� UHVHDUFK� SURMHFW�
DQG� SRRO� LWV� FDSDELOLWLHV� ZLWK� WKRVH� RI� DQRWKHU� SDUW\�� LW� PD\� IURP� DQ� REMHFWLYH� SRLQW� RI� YLHZ� EH�
WHFKQLFDOO\� DQG� HFRQRPLFDOO\� LPSRVVLEOH� WR� UHYLYH� D� SURMHFW� RQFH� LW� KDV� EHHQ� DEDQGRQHG�� 7KH�
DVVHVVPHQW� RI� WKH� DQWL�FRPSHWLWLYH� DQG� SUR�FRPSHWLWLYH� HIIHFWV� RI� WKH� DJUHHPHQW� WR� DEDQGRQ� WKH�
LQGLYLGXDO� UHVHDUFK� SURMHFWV� PXVW� WKHUHIRUH� EH� PDGH� DV� RI� WKH� WLPH� RI� WKH� FRPSOHWLRQ� RI� LWV� LPSOHä
PHQWDWLRQ�� ,I� DW� WKDW� SRLQW� LQ� WLPH� WKH� DJUHHPHQW� LV� FRPSDWLEOH�ZLWK�$UWLFOH� ����� IRU� LQVWDQFH� EHFDXVH�
D� VXIILFLHQW� QXPEHU� RI� WKLUG� SDUWLHV� KDYH� FRPSHWLQJ� 5	'� SURMHFWV�� WKH� SDUWLHV·� DJUHHPHQW� WR� DEDQGRQ�
WKHLU� LQGLYLGXDO�SURMHFWV� UHPDLQV� FRPSDWLEOH�ZLWK�$UWLFOH������ HYHQ� LI� DW� D� ODWHU� SRLQW� LQ� WLPH� WKH� WKLUG�
SDUW\�SURMHFWV� IDLO��+RZHYHU�� WKH�SURKLELWLRQ�RI�$UWLFOH�����PD\� DSSO\� WR�RWKHU�SDUWV�RI� WKH� DJUHHPHQW�
LQ� UHVSHFW�RI�ZKLFK� WKH� LVVXH�RI� LUUHYHUVLELOLW\�GRHV� QRW� DULVH�� ,I�� IRU� H[DPSOH�� LQ� DGGLWLRQ� WR� MRLQW�5	'��
WKH� DJUHHPHQW� SURYLGHV� IRU� MRLQW� H[SORLWDWLRQ��$UWLFOH� ����PD\� DSSO\� WR� WKDW� SDUW� RI� WKH� DJUHHPHQW� LI��
GXH� WR� VXEVHTXHQW�PDUNHW� GHYHORSPHQWV�� WKH� DJUHHPHQW� JLYHV� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
DQG� GRHV� QRW� �DQ\� ORQJHU�� VDWLVI\� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� WDNLQJ� GXH� DFFRXQW� RI� H[� DQWH� VXQN�
LQYHVWPHQWV�

����� ([DPSOHV

����� ,PSDFW� RI� MRLQW� 5	'� RQ� LQQRYDWLRQ� PDUNHWV�QHZ� SURGXFW� PDUNHW

([DPSOH� �

6LWXDWLRQ��$� DQG�%� DUH� WKH� WZR�PDMRU� FRPSDQLHV�RQ� WKH�8QLRQ�ZLGH�PDUNHW� IRU� WKH�PDQXIDFWXUH�RI�
H[LVWLQJ� HOHFWURQLF� FRPSRQHQWV�� %RWK�KDYH� D�PDUNHW� VKDUH�RI� ������ 7KH\�KDYH� HDFK�PDGH� VLJQLILFDQW�
LQYHVWPHQWV� LQ� WKH� 5	'� QHFHVVDU\� WR� GHYHORS� PLQLDWXULVHG� HOHFWURQLF� FRPSRQHQWV� DQG� KDYH�
GHYHORSHG� HDUO\� SURWRW\SHV�� 7KH\� QRZ� DJUHH� WR� SRRO� WKRVH� 5	'� HIIRUWV� E\� VHWWLQJ� XS� D� MRLQW�
YHQWXUH� WR� FRPSOHWH� WKH� 5	'� DQG� SURGXFH� WKH� FRPSRQHQWV�� ZKLFK� ZLOO� EH� VROG� EDFN� WR� WKH�
SDUHQWV�� ZKR� ZLOO� FRPPHUFLDOLVH� WKHP� VHSDUDWHO\�� 7KH� UHPDLQGHU� RI� WKH� PDUNHW� FRQVLVWV� RI� VPDOO�
FRPSDQLHV� ZLWKRXW� VXIILFLHQW� UHVRXUFHV� WR� XQGHUWDNH� WKH� QHFHVVDU\� LQYHVWPHQWV�

$QDO\VLV�� 0LQLDWXULVHG� HOHFWURQLF� FRPSRQHQWV�� ZKLOH� OLNHO\� WR� FRPSHWH� ZLWK� WKH� H[LVWLQJ�
FRPSRQHQWV� LQ� VRPH� DUHDV�� DUH� HVVHQWLDOO\� D� QHZ� WHFKQRORJ\� DQG� DQ� DQDO\VLV� PXVW� EH� PDGH� RI�
WKH� SROHV� RI� UHVHDUFK�GHVWLQHG� WRZDUGV� WKDW� IXWXUH�PDUNHW�� ,I� WKH� MRLQW� YHQWXUH� JRHV� DKHDG� WKHQ� RQO\�
RQH� URXWH� WR� WKH� QHFHVVDU\�PDQXIDFWXULQJ� WHFKQRORJ\�ZLOO� H[LVW��ZKHUHDV� LW� ZRXOG� DSSHDU� OLNHO\� WKDW�
$� DQG� %� FRXOG� UHDFK� WKH� PDUNHW� LQGLYLGXDOO\� ZLWK� VHSDUDWH� SURGXFWV�� 7KH� DJUHHPHQW� WKHUHIRUH�
UHGXFHV� SURGXFW� YDULHW\�� 7KH� MRLQW� SURGXFWLRQ� LV� DOVR� OLNHO\� WR� GLUHFWO\� OLPLW� FRPSHWLWLRQ� EHWZHHQ�
WKH� SDUWLHV� WR� WKH� DJUHHPHQW� DQG� OHDG� WKHP� WR� DJUHH�RQ� RXWSXW� OHYHOV�� TXDOLW\�RU� RWKHU� FRPSHWLWLYHO\�
LPSRUWDQW� SDUDPHWHUV��7KLV�ZRXOG� OLPLW� FRPSHWLWLRQ� HYHQ� WKRXJK� WKH� SDUWLHV�ZLOO� FRPPHUFLDOLVH� WKH�
SURGXFWV� LQGHSHQGHQWO\�� 7KH� SDUWLHV� FRXOG�� IRU� LQVWDQFH�� OLPLW� WKH� RXWSXW� RI� WKH� MRLQW� YHQWXUH�
FRPSDUHG� WR� ZKDW� WKH� SDUWLHV� ZRXOG� KDYH� EURXJKW� WR� WKH� PDUNHW� LI� WKH\� KDG� GHFLGHG� WKHLU�
RXWSXW� RQ� WKHLU� RZQ�� 7KH� MRLQW� YHQWXUH� FRXOG� DOVR� FKDUJH� D� KLJK� WUDQVIHU� SULFH� WR� WKH� SDUWLHV��
WKHUHE\� LQFUHDVLQJ� WKH� LQSXW� FRVWV� IRU� WKH� SDUWLHV� ZKLFK� FRXOG� OHDG� WR� KLJKHU� GRZQVWUHDP� SULFHV��
7KH� SDUWLHV� KDYH� D� ODUJH� FRPELQHG� PDUNHW� VKDUH� RQ� WKH� H[LVWLQJ� GRZQVWUHDP� PDUNHW� DQG� WKH�
UHPDLQGHU� RI� WKDW� PDUNHW� LV� IUDJPHQWHG�� 7KLV� VLWXDWLRQ� LV� OLNHO\� WR� EHFRPH� HYHQ� PRUH� SURQRXQFHG�
RQ� WKH� QHZ� GRZQVWUHDP� SURGXFW� PDUNHW� VLQFH� WKH� VPDOOHU� FRPSHWLWRUV� FDQQRW� LQYHVW� LQ� WKH� QHZ�
FRPSRQHQWV�� ,W� LV� WKHUHIRUH� TXLWH� OLNHO\� WKDW� WKH� MRLQW� SURGXFWLRQ� ZLOO� UHVWULFW� FRPSHWLWLRQ�
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)XUWKHUPRUH�� WKH� PDUNHW� IRU� PLQLDWXULVHG� HOHFWURQLF� FRPSRQHQWV� LV� LQ� WKH� IXWXUH� OLNHO\� WR� GHYHORS�
LQWR� D� GXRSRO\�ZLWK� D� KLJK� GHJUHH� RI� FRPPRQDOLW\� RI� FRVWV� DQG� SRVVLEOH� H[FKDQJH� RI� FRPPHUFLDOO\�
VHQVLWLYH� LQIRUPDWLRQ� EHWZHHQ� WKH� SDUWLHV�� 7KHUH� PD\� WKHUHIRUH� DOVR� EH� D� VHULRXV� ULVN� RI� DQWL��
FRPSHWLWLYH� FRRUGLQDWLRQ� OHDGLQJ� WR� D� FROOXVLYH� RXWFRPH� LQ� WKH� PDUNHW�� 7KH� 5	'� DJUHHPHQW� LV�
WKHUHIRUH� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� �������� :KLOH� WKH� DJUHHPHQW� FRXOG� JLYH� ULVH� WR� HIILFLHQF\� JDLQV� LQ� WKH� IRUP� RI� EULQJLQJ� D�
QHZ� WHFKQRORJ\� IRUZDUG� TXLFNHU�� WKH� SDUWLHV� ZRXOG� IDFH� QR� FRPSHWLWLRQ� DW� WKH� 5	'� OHYHO�� VR� WKHLU�
LQFHQWLYHV� WR� SXUVXH� WKH� QHZ� WHFKQRORJ\� DW� D� KLJK� SDFH� FRXOG� EH� VHYHUHO\� UHGXFHG�� $OWKRXJK� VRPH�
RI� WKRVH� FRQFHUQV� FRXOG� EH� UHPHGLHG� LI� WKH� SDUWLHV� FRPPLWWHG� WR� OLFHQVH� NH\� NQRZ�KRZ� IRU� PDQXä
IDFWXULQJ� PLQLDWXUH� FRPSRQHQWV� WR� WKLUG� SDUWLHV� RQ� UHDVRQDEOH� WHUPV�� LW� VHHPV� XQOLNHO\� WKDW� WKLV�
FRXOG� UHPHG\� DOO� FRQFHUQV� DQG� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������

([DPSOH� �

6LWXDWLRQ�� $� VPDOO� UHVHDUFK� FRPSDQ\� �&RPSDQ\� $�� ZKLFK� GRHV� QRW� KDYH� LWV� RZQ� PDUNHWLQJ�
RUJDQLVDWLRQ� KDV� GLVFRYHUHG� DQG� SDWHQWHG� D� SKDUPDFHXWLFDO� VXEVWDQFH� EDVHG� RQ� QHZ� WHFKQRORJ\�
WKDW�ZLOO� UHYROXWLRQLVH� WKH� WUHDWPHQW�RI� D� FHUWDLQ�GLVHDVH��&RPSDQ\�$�HQWHUV� LQWR� DQ�5	'�DJUHHPHQW�
ZLWK� D� ODUJH� SKDUPDFHXWLFDO� SURGXFHU� &RPSDQ\� %� RI� SURGXFWV� WKDW� KDYH� VR� IDU� EHHQ� XVHG� IRU�
WUHDWLQJ� WKH� GLVHDVH�� &RPSDQ\� %� ODFNV� DQ\� VLPLODU� H[SHUWLVH� DQG� 5	'� SURJUDPPH� DQG� ZRXOG� QRW�
EH� DEOH� WR� EXLOG� VXFK� H[SHUWLVH� ZLWKLQ� D� UHOHYDQW� WLPHIUDPH�� )RU� WKH� H[LVWLQJ� SURGXFWV� &RPSDQ\� %�
KDV� D� PDUNHW� VKDUH� RI� DURXQG� ����� LQ� DOO� 0HPEHU� 6WDWHV�� EXW� WKH� SDWHQWV� ZLOO� H[SLUH� RYHU� WKH� QH[W�
ILYH� \HDUV�� 7KHUH� H[LVW� WZR� RWKHU� SROHV� RI� UHVHDUFK�ZLWK� RWKHU� FRPSDQLHV� DW� DSSUR[LPDWHO\� WKH� VDPH�
VWDJH� RI� GHYHORSPHQW� XVLQJ� WKH� VDPH� EDVLF� QHZ� WHFKQRORJ\�� &RPSDQ\� %� ZLOO� SURYLGH� FRQVLGHUDEOH�
IXQGLQJ� DQG� NQRZ�KRZ� IRU� SURGXFW� GHYHORSPHQW�� DV� ZHOO� DV� IXWXUH� DFFHVV� WR� WKH�PDUNHW�� &RPSDQ\�
%� LV� JUDQWHG� D� OLFHQFH� IRU� WKH� H[FOXVLYH� SURGXFWLRQ� DQG� GLVWULEXWLRQ� RI� WKH� UHVXOWLQJ� SURGXFW� IRU� WKH�
GXUDWLRQ� RI� WKH� SDWHQW�� ,W� LV� H[SHFWHG� WKDW� WKH� SURGXFW� FRXOG� EH� EURXJKW� WR�PDUNHW� LQ� ILYH� WR� VHYHQ�
\HDUV�

$QDO\VLV�� 7KH� SURGXFW� LV� OLNHO\� WR� EHORQJ� WR� D� QHZ� UHOHYDQW� PDUNHW�� 7KH� SDUWLHV� EULQJ� FRPSOHä
PHQWDU\� UHVRXUFHV� DQG� VNLOOV� WR� WKH� FR�RSHUDWLRQ�� DQG� WKH� SUREDELOLW\� RI� WKH� SURGXFW� FRPLQJ� WR�
PDUNHW� LQFUHDVHV� VXEVWDQWLDOO\��$OWKRXJK�&RPSDQ\�%� LV� OLNHO\� WR�KDYH�FRQVLGHUDEOH�PDUNHW�SRZHU�RQ�
WKH� H[LVWLQJ�PDUNHW�� WKDW�PDUNHW� SRZHU�ZLOO� EH� GHFUHDVLQJ� VKRUWO\�� 7KH� DJUHHPHQW�ZLOO� QRW� OHDG� WR� D�
ORVV� LQ� 5	'� RQ� WKH� SDUW� RI� &RPSDQ\� %�� DV� LW� KDV� QR� H[SHUWLVH� LQ� WKLV� DUHD� RI� UHVHDUFK�� DQG� WKH�
H[LVWHQFH�RI� RWKHU� SROHV� RI� UHVHDUFK� DUH� OLNHO\� WR� HOLPLQDWH� DQ\� LQFHQWLYH� WR� UHGXFH�5	'� HIIRUWV�� 7KH�
H[SORLWDWLRQ� ULJKWV� GXULQJ� WKH� UHPDLQLQJ� SDWHQW� SHULRG� DUH� OLNHO\� WR� EH� QHFHVVDU\� IRU� &RPSDQ\� %� WR�
PDNH� WKH� FRQVLGHUDEOH� LQYHVWPHQWV� QHHGHG� DQG� &RPSDQ\�$� KDV� QR�PDUNHWLQJ� UHVRXUFHV�RI� LWV� RZQ��
7KH� DJUHHPHQW� LV� WKHUHIRUH� XQOLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH�
PHDQLQJ� RI� $UWLFOH� �������� (YHQ� LI� WKHUH� ZHUH� VXFK� HIIHFWV�� LW� LV� OLNHO\� WKDW� WKH� FRQGLWLRQV� RI�
$UWLFOH� ������� ZRXOG� EH� IXOILOOHG�

����� 5LVN� RI� IRUHFORVXUH

([DPSOH� �

6LWXDWLRQ�� $� VPDOO� UHVHDUFK� FRPSDQ\� �&RPSDQ\� $�� ZKLFK� GRHV� QRW� KDYH� LWV� RZQ� PDUNHWLQJ�
RUJDQLVDWLRQ� KDV� GLVFRYHUHG� DQG� SDWHQWHG� D� QHZ� WHFKQRORJ\� WKDW� ZLOO� UHYROXWLRQLVH� WKH� PDUNHW� IRU�
D� FHUWDLQ� SURGXFW� IRU� ZKLFK� WKHUH� LV� D� PRQRSRO\� SURGXFHU� �&RPSDQ\� %�� ZRUOGZLGH� DV� QR�
FRPSHWLWRUV� FDQ� FRPSHWH� ZLWK� &RPSDQ\� %
V� FXUUHQW� WHFKQRORJ\�� 7KHUH� H[LVW� WZR� RWKHU� SROHV� RI�
UHVHDUFK� ZLWK� RWKHU� FRPSDQLHV� DW� DSSUR[LPDWHO\� WKH� VDPH� VWDJH� RI� GHYHORSPHQW� XVLQJ� WKH� VDPH
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EDVLF� QHZ� WHFKQRORJ\�� &RPSDQ\� %� ZLOO� SURYLGH� FRQVLGHUDEOH� IXQGLQJ� DQG� NQRZ�KRZ� IRU� SURGXFW�
GHYHORSPHQW�� DV� ZHOO� DV� IXWXUH� DFFHVV� WR� WKH�PDUNHW�� &RPSDQ\� %� LV� JUDQWHG� DQ� H[FOXVLYH� OLFHQFH� IRU�
WKH� XVH� RI� WKH� WHFKQRORJ\� IRU� WKH� GXUDWLRQ� RI� WKH� SDWHQW� DQG� FRPPLWV� WR� IXQGLQJ� RQO\� WKH� GHYHOä
RSPHQW� RI� &RPSDQ\� $
V� WHFKQRORJ\�

$QDO\VLV�� 7KH� SURGXFW� LV� OLNHO\� WR� EHORQJ� WR� D� QHZ� UHOHYDQW� PDUNHW�� 7KH� SDUWLHV� EULQJ� FRPSOHä
PHQWDU\� UHVRXUFHV� DQG� VNLOOV� WR� WKH� FR�RSHUDWLRQ�� DQG� WKH� SUREDELOLW\� RI� WKH� SURGXFW� FRPLQJ� WR�
PDUNHW� LQFUHDVHV� VXEVWDQWLDOO\�� +RZHYHU�� WKH� IDFW� WKDW� &RPSDQ\� %� FRPPLWV� WR� &RPSDQ\� $
V� QHZ�
WHFKQRORJ\�PD\�EH� OLNHO\� WR� OHDG� WKH� WZR�FRPSHWLQJ�SROHV�RI� UHVHDUFK�WR�DEDQGRQ� WKHLU�SURMHFWV�DV� LW�
FRXOG� EH� GLIILFXOW� WR� UHFHLYH� FRQWLQXHG� IXQGLQJ� RQFH� WKH\� KDYH� ORVW� WKH� PRVW� OLNHO\� SRWHQWLDO�
FXVWRPHU� IRU� WKHLU� WHFKQRORJ\�� ,Q� VXFK� D� VLWXDWLRQ� QR� SRWHQWLDO� FRPSHWLWRUV� ZRXOG� EH� DEOH� WR�
FKDOOHQJH� &RPSDQ\� %
V� PRQRSRO\� SRVLWLRQ� LQ� WKH� IXWXUH�� 7KH� IRUHFORVXUH� HIIHFW� RI� WKH� DJUHHPHQW�
ZRXOG� WKHQ� EH� OLNHO\� WR� EH� FRQVLGHUHG� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH�
PHDQLQJ� RI� $UWLFOH� �������� ,Q� RUGHU� WR� EHQHILW� IURP�$UWLFOH� ������� WKH� SDUWLHV�ZRXOG� KDYH� WR� VKRZ�
WKDW� WKH� H[FOXVLYLW\� JUDQWHG� ZRXOG� EH� LQGLVSHQVDEOH� WR� EULQJ� WKH� QHZ� WHFKQRORJ\� WR� WKH� PDUNHW�

([DPSOH� �

6LWXDWLRQ�� &RPSDQ\� $� KDV� PDUNHW� SRZHU� RQ� WKH� PDUNHW� RI� ZKLFK� LWV� EORFNEXVWHU� PHGLFLQH� IRUPV�
SDUW�� $� VPDOO� FRPSDQ\� �&RPSDQ\� %�� ZKLFK� LV� HQJDJHG� LQ� SKDUPDFHXWLFDO� 5	'� DQG� DFWLYH� SKDUä
PDFHXWLFDO� LQJUHGLHQW� �¶$3,·�� SURGXFWLRQ� KDV� GLVFRYHUHG� DQG� ILOHG� D� SDWHQW� DSSOLFDWLRQ� IRU� D� QHZ�
SURFHVV� WKDW�PDNHV� LW� SRVVLEOH� WR� SURGXFH� WKH�$3,� RI�&RPSDQ\�$
V� EORFNEXVWHU� LQ� D�PRUH� HFRQRPLF�
IDVKLRQ� DQG� FRQWLQXHV� WR� GHYHORS� WKH� SURFHVV� IRU� LQGXVWULDO� SURGXFWLRQ��7KH� FRPSRXQG� �$3,�� SDWHQW�
RI� WKH� EORFNEXVWHU� H[SLUHV� LQ� D� OLWWOH� OHVV� WKDQ� WKUHH� \HDUV�� WKHUHDIWHU� WKHUH� ZLOO� UHPDLQ� D� QXPEHU� RI�
SURFHVV�SDWHQWV� UHODWLQJ� WR� WKH�PHGLFLQH��&RPSDQ\�%� FRQVLGHUV� WKDW� WKH�QHZ�SURFHVV�GHYHORSHG�E\� LW�
ZRXOG�QRW� LQIULQJH� WKH�H[LVWLQJ�SURFHVV�SDWHQWV�RI�&RPSDQ\�$�DQG�ZRXOG�DOORZ� WKH�SURGXFWLRQ�RI� D�
JHQHULF� YHUVLRQ� RI� WKH� EORFNEXVWHU� RQFH� WKH� $3,� SDWHQW� KDV� H[SLUHG�� &RPSDQ\� %� FRXOG� HLWKHU�
SURGXFH� WKH� SURGXFW� LWVHOI� RU� OLFHQVH� WKH� SURFHVV� WR� LQWHUHVWHG� WKLUG� SDUWLHV�� IRU� H[DPSOH�� JHQHULF�
SURGXFHUV�RU� &RPSDQ\�$�� %HIRUH� FRQFOXGLQJ� LWV� UHVHDUFK� DQG� GHYHORSPHQW� LQ� WKLV� DUHD��&RPSDQ\� %�
HQWHUV� LQWR� DQ� DJUHHPHQW�ZLWK�&RPSDQ\�$�� LQ�ZKLFK�&RPSDQ\�$�PDNHV� D� ILQDQFLDO� FRQWULEXWLRQ� WR�
WKH� 5	'� SURMHFW� EHLQJ� FDUULHG� RXW� E\�&RPSDQ\� %� RQ� FRQGLWLRQ� WKDW� LW� DFTXLUHV� DQ� H[FOXVLYH� OLFHQFH�
IRU�DQ\�RI�&RPSDQ\�%
V�SDWHQWV� UHODWHG� WR� WKH�5	'�SURMHFW��7KHUH�H[LVW� WZR�RWKHU� LQGHSHQGHQW�SROHV�
RI� UHVHDUFK� WR� GHYHORS� D� QRQ�LQIULQJLQJ� SURFHVV� IRU� WKH� SURGXFWLRQ�RI� WKH� EORFNEXVWHU�PHGLFLQH�� EXW�
LW� LV� QRW� \HW� FOHDU� WKDW� WKH\� ZLOO� UHDFK� LQGXVWULDO� SURGXFWLRQ�

$QDO\VLV�� 7KH� SURFHVV� FRYHUHG� E\� &RPSDQ\� %
V� SDWHQW� DSSOLFDWLRQ� GRHV� QRW� DOORZ� IRU� WKH�
SURGXFWLRQ� RI� D� QHZ� SURGXFW�� ,W� PHUHO\� LPSURYHV� DQ� H[LVWLQJ� SURGXFWLRQ� SURFHVV�� &RPSDQ\� $�
KDV� PDUNHW� SRZHU� RQ� WKH� H[LVWLQJ� PDUNHW� RI� ZKLFK� WKH� EORFNEXVWHU� PHGLFLQH� IRUPV� SDUW�� :KLOVW�
WKDW�PDUNHW�SRZHU�ZRXOG�GHFUHDVH� VLJQLILFDQWO\�ZLWK� WKH� DFWXDO�PDUNHW� HQWU\�RI� JHQHULF� FRPSHWLWRUV��
WKH� H[FOXVLYH� OLFHQFH�PDNHV� WKH� SURFHVV�GHYHORSHG�E\�&RPSDQ\�%� XQDYDLODEOH� WR� WKLUG�SDUWLHV� DQG� LV�
WKXV� OLDEOH� WR� GHOD\� JHQHULF� HQWU\� �QRW� OHDVW� DV� WKH� SURGXFW� LV� VWLOO� SURWHFWHG� E\� D� QXPEHU� RI� SURFHVV�
SDWHQWV�� DQG�� FRQVHTXHQWO\�� UHVWULFWV�FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH���������$V�&RPSDQ\�
$� DQG�&RPSDQ\� %� DUH� SRWHQWLDO� FRPSHWLWRUV�� WKH� 5	'� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� GRHV� QRW� DSSO\�
EHFDXVH�&RPSDQ\�$
V�PDUNHW� VKDUH� RQ� WKH�PDUNHW� RI�ZKLFK� WKH� EORFNEXVWHU�PHGLFLQH� IRUPV� SDUW� LV�
DERYH� ������ 7KH� FRVW� VDYLQJV� EDVHG� RQ� WKH� QHZ� SURGXFWLRQ� SURFHVV� IRU� &RPSDQ\� $� DUH� QRW�
VXIILFLHQW� WR� RXWZHLJK� WKH� UHVWULFWLRQ� RI� FRPSHWLWLRQ�� ,Q� DQ\� HYHQW�� DQ� H[FOXVLYH� OLFHQFH� LV� QRW�
LQGLVSHQVDEOH� WR� REWDLQ� WKH� VDYLQJV� LQ� WKH� SURGXFWLRQ� SURFHVV�� 7KHUHIRUH�� WKH� DJUHHPHQW� LV�
XQOLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������

����� ,PSDFW� RI� 5	'� FR�RSHUDWLRQ� RQ� G\QDPLF� SURGXFW� DQG� WHFKQRORJ\� PDUNHWV� DQG� WKH� HQYLURQPHQW

([DPSOH� �

6LWXDWLRQ�� 7ZR� HQJLQHHULQJ� FRPSDQLHV� WKDW� SURGXFH� YHKLFOH� FRPSRQHQWV� DJUHH� WR� VHW� XS� D� MRLQW�
YHQWXUH� WR� FRPELQH� WKHLU� 5	'� HIIRUWV� WR� LPSURYH� WKH� SURGXFWLRQ� DQG� SHUIRUPDQFH� RI� DQ� H[LVWLQJ
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FRPSRQHQW�� 7KH� SURGXFWLRQ� RI� WKDW� FRPSRQHQW� ZRXOG� DOVR� KDYH� D� SRVLWLYH� HIIHFW� RQ� WKH�
HQYLURQPHQW�� 9HKLFOHV� ZRXOG� FRQVXPH� OHVV� IXHO� DQG� WKHUHIRUH� HPLW� OHVV� &2��� 7KH� FRPSDQLHV�
SRRO� WKHLU� H[LVWLQJ� WHFKQRORJ\� OLFHQVLQJ� EXVLQHVVHV� LQ� WKH� DUHD�� EXW� ZLOO� FRQWLQXH� WR� PDQXIDFWXUH�
DQG� VHOO� WKH� FRPSRQHQWV� VHSDUDWHO\�� 7KH� WZR� FRPSDQLHV� KDYH�PDUNHW� VKDUHV� LQ� WKH� 8QLRQ� RI� �����
DQG� ����� RQ� WKH� 2ULJLQDO� (TXLSPHQW� 0DQXIDFWXUHU� �¶2(0·�� SURGXFW� PDUNHW�� 7KHUH� DUH� WZR� RWKHU�
PDMRU� FRPSHWLWRUV� WRJHWKHU� ZLWK� VHYHUDO� LQ�KRXVH� UHVHDUFK� SURJUDPPHV� E\� ODUJH� YHKLFOH� PDQXä
IDFWXUHUV�� 2Q� WKH� ZRUOG�ZLGH� PDUNHW� IRU� WKH� OLFHQVLQJ� RI� WHFKQRORJ\� IRU� WKRVH� SURGXFWV� WKH�
SDUWLHV� KDYH� VKDUHV� RI� ����� DQG� ������ PHDVXUHG� LQ� WHUPV� RI� UHYHQXH� JHQHUDWHG�� DQG� WKHUH� DUH�
WZR� RWKHU� PDMRU� WHFKQRORJLHV�� 7KH� SURGXFW� OLIH� F\FOH� IRU� WKH� FRPSRQHQW� LV� W\SLFDOO\� WZR� WR� WKUHH�
\HDUV�� ,Q� HDFK� RI� WKH� ODVW� ILYH� \HDUV� RQH� RI� WKH� PDMRU� FRPSDQLHV� KDV� LQWURGXFHG� D� QHZ� YHUVLRQ� RU�
XSJUDGH�

$QDO\VLV�� 6LQFH�QHLWKHU�FRPSDQ\·V�5	'�HIIRUW� LV� DLPHG�DW�D� FRPSOHWHO\�QHZ�SURGXFW�� WKH�PDUNHWV� WR�
FRQVLGHU� DUH� WKRVH� IRU� WKH� H[LVWLQJ� FRPSRQHQWV� DQG� IRU� WKH� OLFHQVLQJ� RI� UHOHYDQW� WHFKQRORJ\�� 7KH�
SDUWLHV·� FRPELQHG� PDUNHW� VKDUH� RQ� ERWK� WKH� 2(0� PDUNHW� ������� DQG�� LQ� SDUWLFXODU�� RQ� WKH� WHFKä
QRORJ\�PDUNHW� ������� DUH�TXLWH�KLJK��+RZHYHU�� WKH�SDUWLHV�ZLOO� FRQWLQXH� WR�PDQXIDFWXUH�DQG� VHOO� WKH�
FRPSRQHQWV� VHSDUDWHO\�� ,Q� DGGLWLRQ�� WKHUH� DUH� VHYHUDO� FRPSHWLQJ� WHFKQRORJLHV�� ZKLFK� DUH� UHJXODUO\�
LPSURYHG�� 0RUHRYHU�� WKH� YHKLFOH� PDQXIDFWXUHUV� ZKR� GR� QRW� FXUUHQWO\� OLFHQVH� WKHLU� WHFKQRORJ\� DUH�
DOVR� SRWHQWLDO� HQWUDQWV� RQ� WKH� WHFKQRORJ\� PDUNHW� DQG� WKXV� FRQVWUDLQ� WKH� DELOLW\� RI� WKH� SDUWLHV� WR�
SURILWDEO\� UDLVH� SULFHV�� 7R� WKH� H[WHQW� WKDW� WKH� MRLQW� YHQWXUH� KDV� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH��������� LW� LV� OLNHO\� WKDW� LW�ZRXOG� IXOILO� WKH�FULWHULD�RI�$UWLFOH��������� )RU�
WKH� DVVHVVPHQW� XQGHU�$UWLFOH� ������� LW�ZRXOG� EH� QHFHVVDU\� WR� WDNH� LQWR� DFFRXQW� WKDW� FRQVXPHUV�ZLOO�
EHQHILW� IURP� D� ORZHU� FRQVXPSWLRQ� RI� IXHO�

��� 352'8&7,21� $*5((0(176

����� 'HILQLWLRQ� DQG� VFRSH

����� 3URGXFWLRQ� DJUHHPHQWV� YDU\� LQ� IRUP� DQG� VFRSH�� 7KH\� FDQ� SURYLGH� WKDW� SURGXFWLRQ� LV� FDUULHG� RXW� E\�
RQO\� RQH� SDUW\� RU� E\� WZR� RU�PRUH� SDUWLHV�� &RPSDQLHV� FDQ� SURGXFH� MRLQWO\� E\� ZD\� RI� D� MRLQW� YHQWXUH��
WKDW� LV� WR� VD\�� D� MRLQWO\� FRQWUROOHG� FRPSDQ\� RSHUDWLQJ� RQH� RU� VHYHUDO� SURGXFWLRQ� IDFLOLWLHV� RU� E\� ORRVHU�
IRUPV� RI� FR�RSHUDWLRQ� LQ� SURGXFWLRQ� VXFK� DV� VXEFRQWUDFWLQJ� DJUHHPHQWV� ZKHUH� RQH� SDUW\� �WKH�
¶FRQWUDFWRU·�� HQWUXVWV� WR� DQRWKHU� SDUW\� �WKH� ¶VXEFRQWUDFWRU·�� WKH� SURGXFWLRQ� RI� D� JRRG�

����� 7KHUH� DUH� GLIIHUHQW� W\SHV� RI� VXEFRQWUDFWLQJ� DJUHHPHQWV�� +RUL]RQWDO� VXEFRQWUDFWLQJ� DJUHHPHQWV� DUH�
FRQFOXGHG� EHWZHHQ� FRPSDQLHV� RSHUDWLQJ� LQ� WKH� VDPH� SURGXFW� PDUNHW� LUUHVSHFWLYH� RI� ZKHWKHU� WKH\�
DUH� DFWXDO� RU� SRWHQWLDO� FRPSHWLWRUV�� 9HUWLFDO� VXEFRQWUDFWLQJ� DJUHHPHQWV� DUH� FRQFOXGHG� EHWZHHQ�
FRPSDQLHV� RSHUDWLQJ� DW� GLIIHUHQW� OHYHOV� RI� WKH� PDUNHW�

����� +RUL]RQWDO� VXEFRQWUDFWLQJ� DJUHHPHQWV� FRPSULVH� XQLODWHUDO� DQG� UHFLSURFDO� VSHFLDOLVDWLRQ� DJUHHPHQWV� DV�
ZHOO� DV� VXEFRQWUDFWLQJ� DJUHHPHQWV� ZLWK� D� YLHZ� WR� H[SDQGLQJ� SURGXFWLRQ�� 8QLODWHUDO� VSHFLDOLVDWLRQ�
DJUHHPHQWV� DUH� DJUHHPHQWV� EHWZHHQ� WZR� SDUWLHV� ZKLFK� DUH� DFWLYH� RQ� WKH� VDPH� SURGXFW� PDUNHW� RU�
PDUNHWV��E\� YLUWXH�RI�ZKLFK�RQH�SDUW\� DJUHHV� WR� IXOO\�RU�SDUWO\� FHDVH�SURGXFWLRQ�RI� FHUWDLQ�SURGXFWV�RU�
WR� UHIUDLQ� IURP�SURGXFLQJ� WKRVH�SURGXFWV� DQG� WR� SXUFKDVH� WKHP� IURP� WKH� RWKHU�SDUW\��ZKLFK�DJUHHV� WR�
SURGXFH�DQG� VXSSO\� WKH�SURGXFWV��5HFLSURFDO�VSHFLDOLVDWLRQ�DJUHHPHQWV�DUH�DJUHHPHQWV�EHWZHHQ� WZR�RU�
PRUH� SDUWLHV� ZKLFK� DUH� DFWLYH� RQ� WKH� VDPH� SURGXFWV� PDUNHW� RU� PDUNHWV�� E\� YLUWXH� RI� ZKLFK� WZR� RU�
PRUH�SDUWLHV� DJUHH��RQ� D� UHFLSURFDO�EDVLV�� WR� IXOO\�RU�SDUWO\� FHDVH�RU� UHIUDLQ� IURP�SURGXFLQJ�FHUWDLQ�EXW�
GLIIHUHQW�SURGXFWV� DQG� WR� SXUFKDVH� WKRVH�SURGXFWV� IURP� WKH� RWKHU�SDUWLHV��ZKLFK� DJUHH� WR� SURGXFH� DQG�
VXSSO\� WKHP�� ,Q� WKH� FDVH� RI� VXEFRQWUDFWLQJ� DJUHHPHQWV� ZLWK� D� YLHZ� WR� H[SDQGLQJ� SURGXFWLRQ� WKH�
FRQWUDFWRU� HQWUXVWV� WKH� VXEFRQWUDFWRU�ZLWK� WKH� SURGXFWLRQ�RI� D� JRRG��ZKLOH� WKH� FRQWUDFWRU� GRHV� QRW� DW�
WKH� VDPH� WLPH� FHDVH� RU� OLPLW� LWV� RZQ� SURGXFWLRQ� RI� WKH� JRRG�

����� 7KHVH� JXLGHOLQHV� DSSO\� WR� DOO� IRUPV� RI� MRLQW� SURGXFWLRQ� DJUHHPHQWV� DQG� KRUL]RQWDO� VXEFRQWUDFWLQJ�
DJUHHPHQWV�� 6XEMHFW� WR� FHUWDLQ� FRQGLWLRQV�� MRLQW� SURGXFWLRQ� DJUHHPHQWV� DV� ZHOO� DV� XQLODWHUDO� DQG�
UHFLSURFDO� VSHFLDOLVDWLRQ� DJUHHPHQWV�PD\� EHQHILW� IURP� WKH� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ�
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����� 9HUWLFDO� VXEFRQWUDFWLQJ� DJUHHPHQWV� DUH� QRW� FRYHUHG� E\� WKHVH� JXLGHOLQHV�� 7KH\� IDOO� ZLWKLQ� WKH� VFRSH� RI�
WKH� *XLGHOLQHV� RQ� 9HUWLFDO� 5HVWUDLQWV� DQG�� VXEMHFW� WR� FHUWDLQ� FRQGLWLRQV�� PD\� EHQHILW� IURP� WKH� %ORFN�
([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV�� ,Q� DGGLWLRQ�� WKH\� PD\� EH� FRYHUHG� E\� WKH� &RPPLVVLRQ�
QRWLFH� RI� ��� 'HFHPEHU� ����� FRQFHUQLQJ� LWV� DVVHVVPHQW� RI� FHUWDLQ� VXEFRQWUDFWLQJ� DJUHHPHQWV� LQ�
UHODWLRQ� WR� $UWLFOH� ������ RI� WKH� ((&� 7UHDW\����� �¶WKH� 6XEFRQWUDFWLQJ� 1RWLFH·��

����� 5HOHYDQW� PDUNHWV

����� ,Q� RUGHU� WR� DVVHVV� WKH� FRPSHWLWLYH� UHODWLRQVKLS�EHWZHHQ� WKH� FR�RSHUDWLQJ�SDUWLHV�� LW� LV� QHFHVVDU\� ILUVW� WR�
GHILQH� WKH� UHOHYDQW�PDUNHW� RU�PDUNHWV� GLUHFWO\� FRQFHUQHG� E\� WKH� FR�RSHUDWLRQ� LQ� SURGXFWLRQ�� WKDW� LV� WR�
VD\�� WKH� PDUNHWV� WR� ZKLFK� WKH� SURGXFWV� PDQXIDFWXUHG� XQGHU� WKH� SURGXFWLRQ� DJUHHPHQW� EHORQJ�

����� $� SURGXFWLRQ� DJUHHPHQW� FDQ� DOVR� KDYH� VSLOO�RYHU� HIIHFWV� LQ� PDUNHWV� QHLJKERXULQJ� WKH� PDUNHW� GLUHFWO\�
FRQFHUQHG� E\� WKH� FR�RSHUDWLRQ�� IRU� LQVWDQFH� XSVWUHDP� RU� GRZQVWUHDP� WR� WKH� DJUHHPHQW� �WKH� VR�FDOOHG�
¶VSLOO�RYHU� PDUNHWV·������� 7KH� VSLOO�RYHU� PDUNHWV� DUH� OLNHO\� WR� EH� UHOHYDQW� LI� WKH� PDUNHWV� DUH� LQWHUä
GHSHQGHQW� DQG� WKH� SDUWLHV� DUH� LQ� D� VWURQJ� SRVLWLRQ� RQ� WKH� VSLOO�RYHU� PDUNHW�

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� 0DLQ� FRPSHWLWLRQ� FRQFHUQV

����� 3URGXFWLRQ� DJUHHPHQWV� FDQ� OHDG� WR� D� GLUHFW� OLPLWDWLRQ� RI� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV�� 3URGXFWLRQ�
DJUHHPHQWV�� DQG� LQ� SDUWLFXODU� SURGXFWLRQ� MRLQW� YHQWXUHV��PD\� OHDG� WKH� SDUWLHV� WR� GLUHFWO\� DOLJQ� RXWSXW�
OHYHOV� DQG� TXDOLW\�� WKH� SULFH� DW� ZKLFK� WKH� MRLQW� YHQWXUH� VHOOV� RQ� LWV� SURGXFWV�� RU� RWKHU� FRPSHWLWLYHO\�
LPSRUWDQW� SDUDPHWHUV�� 7KLV� PD\� UHVWULFW� FRPSHWLWLRQ� HYHQ� LI� WKH� SDUWLHV� PDUNHW� WKH� SURGXFWV� LQGHä
SHQGHQWO\�

����� 3URGXFWLRQ� DJUHHPHQWV� PD\� DOVR� UHVXOW� LQ� WKH� FRRUGLQDWLRQ� RI� WKH� SDUWLHV·� FRPSHWLWLYH� EHKDYLRXU� DV�
VXSSOLHUV� OHDGLQJ� WR� KLJKHU� SULFHV� RU� UHGXFHG� RXWSXW�� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\� RU� LQQRYDWLRQ��
WKDW� LV� WR� VD\�� D� FROOXVLYH� RXWFRPH�� 7KLV� FDQ� KDSSHQ�� VXEMHFW� WR� WKH� SDUWLHV� KDYLQJ�PDUNHW� SRZHU� DQG�
WKH� H[LVWHQFH� RI� PDUNHW� FKDUDFWHULVWLFV� FRQGXFLYH� WR� VXFK� FRRUGLQDWLRQ�� LQ� SDUWLFXODU� ZKHQ� WKH�
SURGXFWLRQ� DJUHHPHQW� LQFUHDVHV� WKH� SDUWLHV·� FRPPRQDOLW\� RI� FRVWV� �WKDW� LV� WR� VD\�� WKH� SURSRUWLRQ� RI�
YDULDEOH� FRVWV� ZKLFK� WKH� SDUWLHV� KDYH� LQ� FRPPRQ�� WR� D� GHJUHH� ZKLFK� HQDEOHV� WKHP� WR� DFKLHYH� D�
FROOXVLYH� RXWFRPH�� RU� LI� WKH� DJUHHPHQW� LQYROYHV� DQ� H[FKDQJH� RI� FRPPHUFLDOO\� VHQVLWLYH� LQIRUPDWLRQ�
WKDW� FDQ� OHDG� WR� D� FROOXVLYH� RXWFRPH�

����� 3URGXFWLRQ� DJUHHPHQWV� PD\� IXUWKHUPRUH� OHDG� WR� DQWL�FRPSHWLWLYH� IRUHFORVXUH� RI� WKLUG� SDUWLHV� LQ� D�
UHODWHG� PDUNHW� �IRU� H[DPSOH�� WKH� GRZQVWUHDP� PDUNHW� UHO\LQJ� RQ� LQSXWV� IURP� WKH� PDUNHW� LQ� ZKLFK�
WKH� SURGXFWLRQ� DJUHHPHQW� WDNHV� SODFH��� )RU� LQVWDQFH�� E\� JDLQLQJ� HQRXJK� PDUNHW� SRZHU�� SDUWLHV�
HQJDJLQJ� LQ� MRLQW� SURGXFWLRQ� LQ� DQ� XSVWUHDP� PDUNHW� PD\� EH� DEOH� WR� UDLVH� WKH� SULFH� RI� D� NH\�
FRPSRQHQW� IRU� D� PDUNHW� GRZQVWUHDP�� 7KHUHE\�� WKH\� FRXOG� XVH� WKH� MRLQW� SURGXFWLRQ� WR� UDLVH� WKH�
FRVWV� RI� WKHLU� ULYDOV� GRZQVWUHDP� DQG�� XOWLPDWHO\�� IRUFH� WKHP� RII� WKH� PDUNHW�� 7KLV� ZRXOG�� LQ� WXUQ��
LQFUHDVH� WKH� SDUWLHV·� PDUNHW� SRZHU� GRZQVWUHDP�� ZKLFK� FRXOG� HQDEOH� WKHP� WR� VXVWDLQ� SULFHV� DERYH� WKH�
FRPSHWLWLYH� OHYHO� RU� RWKHUZLVH� KDUP� FRQVXPHUV�� 6XFK� FRPSHWLWLRQ� FRQFHUQV� FRXOG� PDWHULDOLVH� LUUHä
VSHFWLYH� RI� ZKHWKHU� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� DUH� FRPSHWLWRUV� RQ� WKH� PDUNHW� LQ� ZKLFK� WKH� FR��
RSHUDWLRQ� WDNHV� SODFH�� +RZHYHU�� IRU� WKLV� NLQG� RI� IRUHFORVXUH� WR� KDYH� DQWL�FRPSHWLWLYH� HIIHFWV�� DW� OHDVW�
RQH�RI� WKH�SDUWLHV�PXVW�KDYH�D� VWURQJ�PDUNHW�SRVLWLRQ� LQ� WKH�PDUNHW�ZKHUH� WKH� ULVNV�RI� IRUHFORVXUH�DUH�
DVVHVVHG�

������� 5HVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW

����� *HQHUDOO\�� DJUHHPHQWV� ZKLFK� LQYROYH� SULFH�IL[LQJ�� OLPLWLQJ� RXWSXW� RU� VKDULQJ� PDUNHWV� RU� FXVWRPHUV�
UHVWULFW� FRPSHWLWLRQ� E\� REMHFW��+RZHYHU�� LQ� WKH� FRQWH[W� RI� SURGXFWLRQ� DJUHHPHQWV�� WKLV� GRHV� QRW� DSSO\�
ZKHUH�
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³� WKH� SDUWLHV� DJUHH� RQ� WKH� RXWSXW� GLUHFWO\� FRQFHUQHG� E\� WKH� SURGXFWLRQ� DJUHHPHQW� �IRU� H[DPSOH�� WKH�
FDSDFLW\� DQG� SURGXFWLRQ� YROXPH� RI� D� MRLQW� YHQWXUH� RU� WKH� DJUHHG� DPRXQW� RI� RXWVRXUFHG�SURGXFWV���
SURYLGHG� WKDW� WKH� RWKHU� SDUDPHWHUV� RI� FRPSHWLWLRQ� DUH� QRW� HOLPLQDWHG�� RU

³� D� SURGXFWLRQ� DJUHHPHQW� WKDW� DOVR� SURYLGHV� IRU� WKH� MRLQW� GLVWULEXWLRQ� RI� WKH� MRLQWO\� PDQXIDFWXUHG�
SURGXFWV�HQYLVDJHV� WKH� MRLQW� VHWWLQJ�RI� WKH� VDOHV�SULFHV� IRU� WKRVH�SURGXFWV�� DQG�RQO\� WKRVH�SURGXFWV��
SURYLGHG� WKDW� WKDW� UHVWULFWLRQ� LV� QHFHVVDU\� IRU� SURGXFLQJ� MRLQWO\�� PHDQLQJ� WKDW� WKH� SDUWLHV� ZRXOG�
QRW� RWKHUZLVH� KDYH� DQ� LQFHQWLYH� WR� HQWHU� LQWR� WKH� SURGXFWLRQ� DJUHHPHQW� LQ� WKH� ILUVW� SODFH�

����� ,Q� WKHVH� WZR� FDVHV� DQ� DVVHVVPHQW� LV� UHTXLUHG�DV� WR�ZKHWKHU� WKH� DJUHHPHQW�JLYHV� ULVH� WR� OLNHO\� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� ,Q� ERWK� VFHQDULRV� WKH� DJUHHPHQW� RQ�
RXWSXW� RU� SULFHV� ZLOO� QRW� EH� DVVHVVHG� VHSDUDWHO\�� EXW� LQ� WKH� OLJKW� RI� WKH� RYHUDOO� HIIHFWV� RI� WKH� HQWLUH�
SURGXFWLRQ� DJUHHPHQW� RQ� WKH� PDUNHW�

������� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ

����� :KHWKHU� WKH� SRVVLEOH� FRPSHWLWLRQ� FRQFHUQV� WKDW� SURGXFWLRQ� DJUHHPHQWV� FDQ� JLYH� ULVH� WR� DUH� OLNHO\� WR�
PDWHULDOLVH� LQ� D� JLYHQ� FDVH� GHSHQGV� RQ� WKH� FKDUDFWHULVWLFV�RI� WKH�PDUNHW� LQ� ZKLFK� WKH� DJUHHPHQW� WDNHV�
SODFH�� DV� ZHOO� DV� RQ� WKH� QDWXUH� DQG�PDUNHW� FRYHUDJH� RI� WKH� FR�RSHUDWLRQ� DQG� WKH� SURGXFW� LW� FRQFHUQV��
7KHVH�YDULDEOHV�GHWHUPLQH� WKH� OLNHO\� HIIHFWV�RI� D�SURGXFWLRQ�DJUHHPHQW�RQ� FRPSHWLWLRQ� DQG� WKHUHE\� WKH�
DSSOLFDELOLW\� RI� $UWLFOH� �������

����� :KHWKHU� D� SURGXFWLRQ� DJUHHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� GHSHQGV� RQ�
WKH� VLWXDWLRQ� WKDW� ZRXOG� SUHYDLO� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW� ZLWK� DOO� LWV� DOOHJHG� UHVWULFWLRQV��
&RQVHTXHQWO\�� SURGXFWLRQ� DJUHHPHQWV� EHWZHHQ� FRPSDQLHV� ZKLFK� FRPSHWH� RQ� PDUNHWV� RQ� ZKLFK� WKH�
FR�RSHUDWLRQ� RFFXUV� DUH� QRW� OLNHO\� WR� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LI� WKH� FR�RSHUDWLRQ� JLYHV�
ULVH� WR� D� QHZ�PDUNHW�� WKDW� LV� WR� VD\�� LI� WKH� DJUHHPHQW� HQDEOHV� WKH� SDUWLHV� WR� ODXQFK� D� QHZ� SURGXFW� RU�
VHUYLFH��ZKLFK��RQ� WKH�EDVLV� RI� REMHFWLYH� IDFWRUV�� WKH�SDUWLHV�ZRXOG�RWKHUZLVH�QRW� KDYH�EHHQ� DEOH� WR� GR��
IRU� LQVWDQFH�� GXH� WR� WKH� WHFKQLFDO� FDSDELOLWLHV� RI� WKH� SDUWLHV�

����� ,Q� VRPH� LQGXVWULHV�ZKHUH�SURGXFWLRQ� LV� WKH�PDLQ�HFRQRPLF�DFWLYLW\��HYHQ�D�SXUH�SURGXFWLRQ�DJUHHPHQW�
FDQ� LQ� LWVHOI� HOLPLQDWH� NH\� GLPHQVLRQV� RI� FRPSHWLWLRQ�� WKHUHE\� GLUHFWO\� OLPLWLQJ� FRPSHWLWLRQ� EHWZHHQ�
WKH� SDUWLHV� WR� WKH� DJUHHPHQWV�

����� $OWHUQDWLYHO\�� D� SURGXFWLRQ� DJUHHPHQW� FDQ� OHDG� WR� D� FROOXVLYH� RXWFRPH� RU� DQWL�FRPSHWLWLYH� IRUHFORVXUH�
E\� LQFUHDVLQJ� WKH� FRPSDQLHV·� PDUNHW� SRZHU� RU� WKHLU� FRPPRQDOLW\� RI� FRVWV� RU� LI� LW� LQYROYHV� WKH�
H[FKDQJH�RI� FRPPHUFLDOO\� VHQVLWLYH� LQIRUPDWLRQ��2Q� WKH�RWKHU�KDQG�� D� GLUHFW� OLPLWDWLRQ�RI� FRPSHWLWLRQ�
EHWZHHQ� WKH� SDUWLHV�� D� FROOXVLYH� RXWFRPH� RU� DQWL�FRPSHWLWLYH� IRUHFORVXUH� LV� QRW� OLNHO\� WR� RFFXU� LI� WKH�
SDUWLHV� WR� WKH� DJUHHPHQW� GR� QRW� KDYH�PDUNHW� SRZHU� LQ� WKH�PDUNHW� LQ�ZKLFK� WKH� FRPSHWLWLRQ� FRQFHUQV�
DUH� DVVHVVHG�� ,W� LV� RQO\� PDUNHW� SRZHU� WKDW� FDQ� HQDEOH� WKHP� WR� SURILWDEO\� PDLQWDLQ� SULFHV� DERYH� WKH�
FRPSHWLWLYH� OHYHO�� RU� SURILWDEO\� PDLQWDLQ� RXWSXW�� SURGXFW� TXDOLW\� RU� YDULHW\� EHORZ� ZKDW� ZRXOG� EH�
GLFWDWHG� E\� FRPSHWLWLRQ�

����� ,Q� FDVHV�ZKHUH� D� FRPSDQ\�ZLWK�PDUNHW� SRZHU� LQ� RQH�PDUNHW� FR�RSHUDWHV�ZLWK� D� SRWHQWLDO� HQWUDQW�� IRU�
H[DPSOH�� ZLWK� D� VXSSOLHU� RI� WKH� VDPH� SURGXFW� LQ� D� QHLJKERXULQJ� JHRJUDSKLF� RU� SURGXFW� PDUNHW�� WKH�
DJUHHPHQW� FDQ� SRWHQWLDOO\� LQFUHDVH� WKH� PDUNHW� SRZHU� RI� WKH� LQFXPEHQW�� 7KLV� FDQ� OHDG� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� LI� DFWXDO� FRPSHWLWLRQ� LQ� WKH� LQFXPEHQW
V�PDUNHW� LV� DOUHDG\�ZHDN� DQG� WKH� WKUHDW�
RI� HQWU\� LV� D� PDMRU� VRXUFH� RI� FRPSHWLWLYH� FRQVWUDLQW�

����� 3URGXFWLRQ� DJUHHPHQWV� ZKLFK� DOVR� LQYROYH� FRPPHUFLDOLVDWLRQ� IXQFWLRQV�� VXFK� DV� MRLQW� GLVWULEXWLRQ� RU�
PDUNHWLQJ�� FDUU\� D� KLJKHU� ULVN� RI� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� WKDQ� SXUH� MRLQW� SURGXFWLRQ�
DJUHHPHQWV�� -RLQW� FRPPHUFLDOLVDWLRQ� EULQJV� WKH� FR�RSHUDWLRQ� FORVHU� WR� WKH� FRQVXPHU� DQG� XVXDOO\�
LQYROYHV� WKH� MRLQW� VHWWLQJ� RI� SULFHV� DQG� VDOHV�� WKDW� LV� WR� VD\�� SUDFWLFHV� WKDW� FDUU\� WKH� KLJKHVW� ULVNV� IRU�
FRPSHWLWLRQ�� +RZHYHU�� MRLQW� GLVWULEXWLRQ� DJUHHPHQWV� IRU� SURGXFWV� ZKLFK� KDYH� EHHQ� MRLQWO\� SURGXFHG�
DUH� JHQHUDOO\� OHVV� OLNHO\� WR� UHVWULFW� FRPSHWLWLRQ� WKDQ� VWDQG�DORQH� MRLQW� GLVWULEXWLRQ� DJUHHPHQWV�� $OVR�� D�
MRLQW� GLVWULEXWLRQ� DJUHHPHQW� WKDW� LV� QHFHVVDU\� IRU� WKH� MRLQW� SURGXFWLRQ� DJUHHPHQW� WR� WDNH� SODFH� LQ� WKH�
ILUVW� SODFH� LV� OHVV� OLNHO\� WR� UHVWULFW� FRPSHWLWLRQ� WKDQ� LI� LW� ZHUH� QRW� QHFHVVDU\� IRU� WKH� MRLQW� SURGXFWLRQ�
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0DUNHW� SRZHU

����� $� SURGXFWLRQ� DJUHHPHQW� LV� XQOLNHO\� WR� OHDG� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LI� WKH� SDUWLHV� WR� WKH�
DJUHHPHQW� GR� QRW� KDYH�PDUNHW� SRZHU� LQ� WKH�PDUNHW� RQ�ZKLFK� D� UHVWULFWLRQ�RI� FRPSHWLWLRQ� LV� DVVHVVHG��
7KH� VWDUWLQJ� SRLQW� IRU� WKH� DQDO\VLV� RI� PDUNHW� SRZHU� LV� WKH� PDUNHW� VKDUH� RI� WKH� SDUWLHV�� 7KLV� ZLOO�
QRUPDOO\� EH� IROORZHG� E\� WKH� FRQFHQWUDWLRQ� UDWLR� DQG� WKH� QXPEHU� RI� SOD\HUV� LQ� WKH� PDUNHW� DV� ZHOO� DV�
E\� RWKHU� G\QDPLF� IDFWRUV� VXFK� DV� SRWHQWLDO� HQWU\�� DQG� FKDQJLQJ� PDUNHW� VKDUHV�

����� &RPSDQLHV� DUH� XQOLNHO\� WR� KDYH� PDUNHW� SRZHU� EHORZ� D� FHUWDLQ� OHYHO� RI� PDUNHW� VKDUH�� 7KHUHIRUH��
XQLODWHUDO� RU� UHFLSURFDO� VSHFLDOLVDWLRQ� DJUHHPHQWV� DV� ZHOO� DV� MRLQW� SURGXFWLRQ� DJUHHPHQWV� LQFOXGLQJ�
FHUWDLQ� LQWHJUDWHG� FRPPHUFLDOLVDWLRQ� IXQFWLRQV� VXFK� DV� MRLQW� GLVWULEXWLRQ� DUH� FRYHUHG� E\� WKH� 6SHFLDOä
LVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� LI� WKH\� DUH� FRQFOXGHG� EHWZHHQ� SDUWLHV� ZLWK� D� FRPELQHG� PDUNHW�
VKDUH� QRW� H[FHHGLQJ� ����� LQ� WKH� UHOHYDQW� PDUNHW� RU� PDUNHWV�� SURYLGHG� WKDW� WKH� RWKHU� FRQGLWLRQV� IRU�
WKH� DSSOLFDWLRQ� RI� WKH� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� DUH� IXOILOOHG�� 0RUHRYHU�� DV� UHJDUGV�
KRUL]RQWDO� VXEFRQWUDFWLQJ� DJUHHPHQWV� ZLWK� D� YLHZ� WR� H[SDQGLQJ� SURGXFWLRQ�� LQ� PRVW� FDVHV� LW� LV�
XQOLNHO\� WKDW� PDUNHW� SRZHU� H[LVWV� LI� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� KDYH� D� FRPELQHG� PDUNHW� VKDUH�
QRW� H[FHHGLQJ� ������ ,Q� DQ\� HYHQW�� LI� WKH� SDUWLHV·� FRPELQHG� PDUNHW� VKDUH� GRHV� QRW� H[FHHG� ����� LW� LV�
OLNHO\� WKDW� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� DUH� IXOILOOHG�

����� +RZHYHU�� LI� WKH� SDUWLHV·� FRPELQHG� PDUNHW� VKDUH� H[FHHGV� ������ WKH� UHVWULFWLYH� HIIHFWV� KDYH� WR� EH�
DQDO\VHG� DV� WKH� DJUHHPHQW� GRHV� QRW� IDOO� ZLWKLQ� WKH� VFRSH� RI� WKH� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ�
5HJXODWLRQ� RU� WKH� VDIH� KDUERXU� IRU� KRUL]RQWDO� VXEFRQWUDFWLQJ� DJUHHPHQWV� ZLWK� D� YLHZ� WR� H[SDQGLQJ�
SURGXFWLRQ�UHIHUUHG� WR� LQ� VHQWHQFHV��� DQG���RI�SDUDJUDSK������$�PRGHUDWHO\�KLJKHU�PDUNHW� VKDUH� WKDQ�
DOORZHG� IRU� LQ� WKH� 6SHFLDOLVDWLRQ� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� RU� WKH� VDIH� KDUERXU� UHIHUUHG� WR� LQ�
VHQWHQFHV� �� DQG� �� RI� SDUDJUDSK� ���� GRHV� QRW� QHFHVVDULO\� LPSO\� D� KLJKO\� FRQFHQWUDWHG� PDUNHW��
ZKLFK� LV� DQ� LPSRUWDQW� IDFWRU� LQ� WKH� DVVHVVPHQW�� $� FRPELQHG� PDUNHW� VKDUH� RI� WKH� SDUWLHV� RI� VOLJKWO\�
PRUH� WKDQ� ����� PD\� RFFXU� LQ� D� PDUNHW� ZLWK� D� PRGHUDWH� FRQFHQWUDWLRQ�� *HQHUDOO\�� D� SURGXFWLRQ�
DJUHHPHQW� LV�PRUH� OLNHO\� WR� OHDG� WR� UHVWULFWLYH�HIIHFWV� RQ� FRPSHWLWLRQ� LQ� D� FRQFHQWUDWHG�PDUNHW� WKDQ� LQ�
D�PDUNHW�ZKLFK� LV� QRW� FRQFHQWUDWHG�� 6LPLODUO\�� D� SURGXFWLRQ� DJUHHPHQW� LQ� D� FRQFHQWUDWHG�PDUNHW�PD\�
LQFUHDVH� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH� HYHQ� LI� WKH� SDUWLHV� RQO\� KDYH� D� PRGHUDWH� FRPELQHG� PDUNHW�
VKDUH�

����� (YHQ� LI� WKH�PDUNHW� VKDUHV� RI� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� DQG� WKH�PDUNHW� FRQFHQWUDWLRQ� DUH� KLJK�� WKH�
ULVNV� RI� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� PD\� VWLOO� EH� ORZ� LI� WKH� PDUNHW� LV� G\QDPLF�� WKDW� LV� WR� VD\�� D�
PDUNHW� LQ� ZKLFK� HQWU\� RFFXUV� DQG� PDUNHW� SRVLWLRQV� FKDQJH� IUHTXHQWO\�

����� ,Q� WKH� DQDO\VLV� RI�ZKHWKHU� WKH� SDUWLHV� WR� D� SURGXFWLRQ� DJUHHPHQW� KDYH�PDUNHW� SRZHU�� WKH� QXPEHU� DQG�
LQWHQVLW\�RI� OLQNV� �IRU� H[DPSOH��RWKHU� FR�RSHUDWLRQ� DJUHHPHQWV�� EHWZHHQ� WKH� FRPSHWLWRUV� LQ� WKH�PDUNHW�
DUH� UHOHYDQW� WR� WKH� DVVHVVPHQW�

����� )DFWRUV� VXFK� DV�ZKHWKHU� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� KDYH� KLJK�PDUNHW� VKDUHV��ZKHWKHU� WKH\� DUH� FORVH�
FRPSHWLWRUV�� ZKHWKHU� WKH� FXVWRPHUV� KDYH� OLPLWHG� SRVVLELOLWLHV� RI� VZLWFKLQJ� VXSSOLHUV�� ZKHWKHU�
FRPSHWLWRUV� DUH� XQOLNHO\� WR� LQFUHDVH� VXSSO\� LI� SULFHV� LQFUHDVH�� DQG� ZKHWKHU� RQH� RI� WKH� SDUWLHV� WR� WKH�
DJUHHPHQW� LV� DQ� LPSRUWDQW� FRPSHWLWLYH� IRUFH�� DUH� DOO� UHOHYDQW� IRU� WKH� FRPSHWLWLYH� DVVHVVPHQW� RI� WKH�
DJUHHPHQW�

'LUHFW� OLPLWDWLRQ� RI� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV

����� &RPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� WR� D� SURGXFWLRQ� DJUHHPHQW� FDQ� EH� GLUHFWO\� OLPLWHG� LQ� YDULRXV� ZD\V��
7KH� SDUWLHV� WR� D� SURGXFWLRQ� MRLQW� YHQWXUH� FRXOG�� IRU� LQVWDQFH�� OLPLW� WKH� RXWSXW� RI� WKH� MRLQW� YHQWXUH�
FRPSDUHG� WR� ZKDW� WKH� SDUWLHV� ZRXOG� KDYH� EURXJKW� WR� WKH� PDUNHW� LI� HDFK� RI� WKHP� KDG� GHFLGHG� WKHLU�
RXWSXW� RQ� WKHLU� RZQ�� ,I� WKH�PDLQ� SURGXFW� FKDUDFWHULVWLFV� DUH� GHWHUPLQHG� E\� WKH� SURGXFWLRQ� DJUHHPHQW�
WKLV� FRXOG� DOVR� HOLPLQDWH� WKH� NH\� GLPHQVLRQV� RI� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� DQG�� XOWLPDWHO\�� OHDG�
WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� $QRWKHU� H[DPSOH� ZRXOG� EH� D� MRLQW� YHQWXUH� FKDUJLQJ� D� KLJK�
WUDQVIHU� SULFH� WR� WKH� SDUWLHV�� WKHUHE\� LQFUHDVLQJ� WKH� LQSXW� FRVWV� IRU� WKH� SDUWLHV� ZKLFK� FRXOG� OHDG� WR�
KLJKHU� GRZQVWUHDP� SULFHV�� &RPSHWLWRUV� PD\� ILQG� LW� SURILWDEOH� WR� LQFUHDVH� WKHLU� SULFHV� DV� D� UHVSRQVH��
WKHUHE\� FRQWULEXWLQJ� WR� SULFH� LQFUHDVHV� LQ� WKH� UHOHYDQW� PDUNHW�
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&ROOXVLYH� RXWFRPH

����� 7KH� OLNHOLKRRG� RI� D� FROOXVLYH� RXWFRPH� GHSHQGV� RQ� WKH� SDUWLHV·� PDUNHW� SRZHU� DV� ZHOO� DV� WKH� FKDUä
DFWHULVWLFV� RI� WKH� UHOHYDQW� PDUNHW�� $� FROOXVLYH� RXWFRPH� FDQ� UHVXOW� LQ� SDUWLFXODU� �EXW� QRW� RQO\�� IURP�
FRPPRQDOLW\� RI� FRVWV� RU� DQ� H[FKDQJH� RI� LQIRUPDWLRQ� EURXJKW� DERXW� E\� WKH� SURGXFWLRQ� DJUHHPHQW�

����� $� SURGXFWLRQ� DJUHHPHQW� EHWZHHQ� SDUWLHV� ZLWK� PDUNHW� SRZHU� FDQ� KDYH� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� LI� LW� LQFUHDVHV� WKHLU� FRPPRQDOLW\� RI� FRVWV� �WKDW� LV� WR� VD\�� WKH� SURSRUWLRQ� RI� YDULDEOH�
FRVWV� ZKLFK� WKH� SDUWLHV� KDYH� LQ� FRPPRQ�� WR� D� OHYHO� ZKLFK� HQDEOHV� WKHP� WR� FROOXGH�� 7KH� UHOHYDQW�
FRVWV� DUH� WKH� YDULDEOH� FRVWV� RI� WKH� SURGXFW� ZLWK� UHVSHFW� WR� ZKLFK� WKH� SDUWLHV� WR� WKH� SURGXFWLRQ�
DJUHHPHQW� FRPSHWH�

����� $� SURGXFWLRQ� DJUHHPHQW� LV� PRUH� OLNHO\� WR� OHDG� WR� D� FROOXVLYH� RXWFRPH� LI� SULRU� WR� WKH� DJUHHPHQW� WKH�
SDUWLHV� DOUHDG\� KDYH� D� KLJK� SURSRUWLRQ� RI� YDULDEOH� FRVWV� LQ� FRPPRQ�� DV� WKH� DGGLWLRQDO� LQFUHPHQW� �WKDW�
LV� WR� VD\�� WKH� SURGXFWLRQ� FRVWV� RI� WKH� SURGXFW� VXEMHFW� WR� WKH� DJUHHPHQW�� FDQ� WLS� WKH� EDODQFH� WRZDUGV� D�
FROOXVLYH� RXWFRPH�� &RQYHUVHO\�� LI� WKH� LQFUHPHQW� LV� ODUJH�� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH�PD\� EH� KLJK�
HYHQ� LI� WKH� LQLWLDO� OHYHO� RI� FRPPRQDOLW\� RI� FRVWV� LV� ORZ�

����� &RPPRQDOLW\� RI� FRVWV� LQFUHDVHV� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH� RQO\� LI� SURGXFWLRQ� FRVWV� FRQVWLWXWH� D�
ODUJH� SURSRUWLRQ� RI� WKH� YDULDEOH� FRVWV� FRQFHUQHG�� 7KLV� LV�� IRU� LQVWDQFH�� QRW� WKH� FDVH� ZKHUH� WKH� FR��
RSHUDWLRQ� FRQFHUQV� SURGXFWV� ZKLFK� UHTXLUH� FRVWO\� FRPPHUFLDOLVDWLRQ�� $Q� H[DPSOH� ZRXOG� EH� QHZ� RU�
KHWHURJHQHRXV� SURGXFWV� UHTXLULQJ� H[SHQVLYH� PDUNHWLQJ� RU� KLJK� WUDQVSRUW� FRVWV�

����� $QRWKHU� VFHQDULR� ZKHUH� FRPPRQDOLW\� RI� FRVWV� FDQ� OHDG� WR� D� FROOXVLYH� RXWFRPH� FRXOG� EH� ZKHUH� WKH�
SDUWLHV� DJUHH� RQ� WKH� MRLQW� SURGXFWLRQ� RI� DQ� LQWHUPHGLDWH� SURGXFW� ZKLFK� DFFRXQWV� IRU� D� ODUJH�
SURSRUWLRQ� RI� WKH� YDULDEOH� FRVWV� RI� WKH� ILQDO� SURGXFW� ZLWK� UHVSHFW� WR� ZKLFK� WKH� SDUWLHV� FRPSHWH�
GRZQVWUHDP�� 7KH� SDUWLHV� FRXOG� XVH� WKH� SURGXFWLRQ� DJUHHPHQW� WR� LQFUHDVH� WKH� SULFH� RI� WKDW�
FRPPRQ� LPSRUWDQW� LQSXW� IRU� WKHLU� SURGXFWV� LQ� WKH� GRZQVWUHDP� PDUNHW�� 7KLV� ZRXOG� ZHDNHQ�
FRPSHWLWLRQ� GRZQVWUHDP� DQG� ZRXOG� EH� OLNHO\� WR� OHDG� WR� KLJKHU� ILQDO� SULFHV�� 7KH� SURILW� ZRXOG� EH�
VKLIWHG� IURP�GRZQVWUHDP�WR�XSVWUHDP�WR�EH� WKHQ� VKDUHG�EHWZHHQ� WKH�SDUWLHV� WKURXJK� WKH� MRLQW�YHQWXUH�

����� 6LPLODUO\�� FRPPRQDOLW\� RI� FRVWV� LQFUHDVHV� WKH� DQWL�FRPSHWLWLYH� ULVNV� RI� D� KRUL]RQWDO� VXEFRQWUDFWLQJ�
DJUHHPHQW� ZKHUH� WKH� LQSXW� ZKLFK� WKH� FRQWUDFWRU� SXUFKDVHV� IURP� WKH� VXEFRQWUDFWRU� DFFRXQWV� IRU� D�
ODUJH� SURSRUWLRQ� RI� WKH� YDULDEOH� FRVWV� RI� WKH� ILQDO� SURGXFW� ZLWK� ZKLFK� WKH� SDUWLHV� FRPSHWH�

����� $Q\� QHJDWLYH� HIIHFWV� DULVLQJ� IURP� WKH� H[FKDQJH� RI� LQIRUPDWLRQ� ZLOO� QRW� EH� DVVHVVHG� VHSDUDWHO\� EXW� LQ�
WKH� OLJKW� RI� WKH� RYHUDOO� HIIHFWV� RI� WKH� DJUHHPHQW�� $� SURGXFWLRQ� DJUHHPHQW� FDQ� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� LI� LW� LQYROYHV� DQ� H[FKDQJH� RI� FRPPHUFLDOO\� VWUDWHJLF� LQIRUPDWLRQ� WKDW� FDQ� OHDG�
WR� D� FROOXVLYH� RXWFRPH� RU� DQWL�FRPSHWLWLYH� IRUHFORVXUH��:KHWKHU� WKH� H[FKDQJH� RI� LQIRUPDWLRQ� LQ� WKH�
FRQWH[W� RI� D� SURGXFWLRQ� DJUHHPHQW� LV� OLNHO\� WR� OHDG� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� VKRXOG� EH�
DVVHVVHG� DFFRUGLQJ� WR� WKH� JXLGDQFH� JLYHQ� LQ� &KDSWHU� ��

����� ,I� WKH� LQIRUPDWLRQ� H[FKDQJH�GRHV� QRW� H[FHHG� WKH� VKDULQJ�RI� GDWD� QHFHVVDU\� IRU� WKH� MRLQW� SURGXFWLRQ� RI�
WKH� JRRGV� VXEMHFW� WR� WKH� SURGXFWLRQ� DJUHHPHQW�� WKHQ� HYHQ� LI� WKH� LQIRUPDWLRQ� H[FKDQJH� KDG� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� WKH� DJUHHPHQW� ZRXOG� EH� PRUH� OLNHO\� WR�
PHHW� WKH� FULWHULD�RI�$UWLFOH� ������� WKDQ� LI� WKH� H[FKDQJH�ZHQW� EH\RQG�ZKDW�ZDV� QHFHVVDU\� IRU� WKH� MRLQW�
SURGXFWLRQ�� ,Q� WKLV� FDVH� WKH� HIILFLHQF\� JDLQV� VWHPPLQJ� IURP� SURGXFLQJ� MRLQWO\� DUH� OLNHO\� WR� RXWZHLJK�
WKH� UHVWULFWLYH� HIIHFWV� RI� WKH� FRRUGLQDWLRQ� RI� WKH� SDUWLHV·� FRQGXFW�� &RQYHUVHO\�� LQ� WKH� FRQWH[W� RI� D�
SURGXFWLRQ� DJUHHPHQW� WKH� VKDULQJ� RI� GDWD� ZKLFK� LV� QRW� QHFHVVDU\� IRU� SURGXFLQJ� MRLQWO\�� IRU� H[DPSOH�
WKH� H[FKDQJH� RI� LQIRUPDWLRQ� UHODWHG� WR� SULFHV� DQG� VDOHV�� LV� OHVV� OLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI�
$UWLFOH� �������

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� (IILFLHQF\� JDLQV

����� 3URGXFWLRQ� DJUHHPHQWV� FDQ� EH� SUR�FRPSHWLWLYH� LI� WKH\� SURYLGH� HIILFLHQF\� JDLQV� LQ� WKH� IRUP� RI� FRVW�
VDYLQJV� RU� EHWWHU� SURGXFWLRQ� WHFKQRORJLHV�� %\� SURGXFLQJ� WRJHWKHU� FRPSDQLHV� FDQ� VDYH� FRVWV� WKDW�
RWKHUZLVH� WKH\� ZRXOG� GXSOLFDWH�� 7KH\� FDQ� DOVR� SURGXFH� DW� ORZHU� FRVWV� LI� WKH� FR�RSHUDWLRQ� HQDEOHV�
WKHP� WR� LQFUHDVH�SURGXFWLRQ�ZKHUH�PDUJLQDO� FRVWV�GHFOLQH�ZLWK�RXWSXW�� WKDW� LV� WR� VD\��E\� HFRQRPLHV�RI�
VFDOH�� 3URGXFLQJ� MRLQWO\� FDQ� DOVR� KHOS� FRPSDQLHV� WR� LPSURYH� SURGXFW� TXDOLW\� LI� WKH\� SXW� WRJHWKHU� WKHLU
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FRPSOHPHQWDU\� VNLOOV� DQG� NQRZ�KRZ�� &R�RSHUDWLRQ� FDQ� DOVR� HQDEOH� FRPSDQLHV� WR� LQFUHDVH� SURGXFW�
YDULHW\�� ZKLFK� WKH\� FRXOG� QRW� KDYH� DIIRUGHG�� RU� ZRXOG� QRW� KDYH� EHHQ� DEOH� WR� DFKLHYH�� RWKHUZLVH�� ,I�
MRLQW� SURGXFWLRQ� DOORZV� WKH� SDUWLHV� WR� LQFUHDVH� WKH� QXPEHU� RI� GLIIHUHQW� W\SHV� RI� SURGXFWV�� LW� FDQ� DOVR�
SURYLGH� FRVW� VDYLQJV� E\� PHDQV� RI� HFRQRPLHV� RI� VFRSH�

������� ,QGLVSHQVDELOLW\

����� 5HVWULFWLRQV� WKDW� JR� EH\RQG� ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� D�
SURGXFWLRQ� DJUHHPHQW� GR� QRW� IXOILO� WKH� FULWHULD� RI� $UWLFOH� �������� )RU� LQVWDQFH�� UHVWULFWLRQV� LPSRVHG�
LQ� D� SURGXFWLRQ� DJUHHPHQW� RQ� WKH� SDUWLHV·� FRPSHWLWLYH� FRQGXFW� ZLWK� UHJDUG� WR� RXWSXW� RXWVLGH� WKH� FR��
RSHUDWLRQ�ZLOO� QRUPDOO\� QRW� EH� FRQVLGHUHG� WR� EH� LQGLVSHQVDEOH�� 6LPLODUO\�� VHWWLQJ� SULFHV� MRLQWO\�ZLOO� QRW�
EH� FRQVLGHUHG� LQGLVSHQVDEOH� LI� WKH� SURGXFWLRQ� DJUHHPHQW� GRHV� QRW� DOVR� LQYROYH� MRLQW� FRPPHUFLDOä
LVDWLRQ�

������� 3DVV�RQ� WR� FRQVXPHUV

����� (IILFLHQF\� JDLQV� DWWDLQHG� E\� LQGLVSHQVDEOH� UHVWULFWLRQV� QHHG� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV� LQ� WKH� IRUP�
RI� ORZHU� SULFHV� RU� EHWWHU� SURGXFW� TXDOLW\� RU� YDULHW\� WR� DQ� H[WHQW� WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV�
RQ� FRPSHWLWLRQ��(IILFLHQF\�JDLQV� WKDW�RQO\� EHQHILW� WKH�SDUWLHV�RU� FRVW� VDYLQJV� WKDW� DUH� FDXVHG�E\�RXWSXW�
UHGXFWLRQ�RU�PDUNHW� DOORFDWLRQ�DUH�QRW� VXIILFLHQW� WR�PHHW� WKH� FULWHULD�RI�$UWLFOH��������� ,I� WKH�SDUWLHV� WR�
WKH� SURGXFWLRQ� DJUHHPHQW� DFKLHYH� VDYLQJV� LQ� WKHLU� YDULDEOH� FRVWV� WKH\� DUH�PRUH� OLNHO\� WR� SDVV� WKHP�RQ�
WR� FRQVXPHUV� WKDQ� LI� WKH\� UHGXFH� WKHLU� IL[HG� FRVWV�� 0RUHRYHU�� WKH� KLJKHU� WKH� PDUNHW� SRZHU� RI� WKH�
SDUWLHV�� WKH� OHVV� OLNHO\� WKH\� ZLOO� SDVV� RQ� WKH� HIILFLHQF\� JDLQV� WR� FRQVXPHUV� WR� DQ� H[WHQW� WKDW� ZRXOG�
RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

������� 1R� HOLPLQDWLRQ� RI� FRPSHWLWLRQ

����� 7KH� FULWHULD� RI� $UWLFOH� ������� FDQQRW� EH� PHW� LI� WKH� SDUWLHV� DUH� DIIRUGHG� WKH� SRVVLELOLW\� RI� HOLPLQDWLQJ�
FRPSHWLWLRQ� LQ� UHVSHFW�RI� D� VXEVWDQWLDO� SDUW�RI� WKH�SURGXFWV� LQ� TXHVWLRQ��7KLV�KDV� WR� EH� DQDO\VHG� LQ� WKH�
UHOHYDQW� PDUNHW� WR� ZKLFK� WKH� SURGXFWV� VXEMHFW� WR� WKH� FR�RSHUDWLRQ� EHORQJ� DQG� LQ� DQ\� SRVVLEOH� VSLOO��
RYHU� PDUNHWV�

����� ([DPSOHV

����� &RPPRQDOLW\� RI� FRVWV� DQG� FROOXVLYH� RXWFRPHV

([DPSOH� �

6LWXDWLRQ�� &RPSDQLHV� $� DQG� %�� WZR� VXSSOLHUV� RI� D� SURGXFW� ;� GHFLGH� WR� FORVH� WKHLU� FXUUHQW� ROG�
SURGXFWLRQ� SODQWV� DQG� EXLOG� D� ODUJHU�� PRGHUQ� DQG� PRUH� HIILFLHQW� SURGXFWLRQ� SODQW� UXQ� E\� D� MRLQW�
YHQWXUH��ZKLFK�ZLOO� KDYH� D� KLJKHU� FDSDFLW\� WKDQ� WKH� WRWDO� FDSDFLW\�RI� WKH� ROG� SODQWV� RI� &RPSDQLHV�$�
DQG�%��1R� RWKHU� VXFK� LQYHVWPHQWV� DUH� SODQQHG� E\� FRPSHWLWRUV��ZKLFK� DUH� XVLQJ� WKHLU� IDFLOLWLHV� DW� IXOO�
FDSDFLW\��&RPSDQLHV�$� DQG�%� KDYH�PDUNHW� VKDUHV�RI� ����� DQG������ UHVSHFWLYHO\��7KHLU�SURGXFWV� DUH�
WKH� FORVHVW� VXEVWLWXWHV� LQ� D� VSHFLILF� VHJPHQW� RI� WKH� PDUNHW�� ZKLFK� LV� FRQFHQWUDWHG�� 7KH� PDUNHW� LV�
WUDQVSDUHQW� DQG� UDWKHU� VWDJQDQW�� WKHUH� LV� QR� HQWU\� DQG� WKH�PDUNHW� VKDUHV�KDYH�EHHQ� VWDEOH� RYHU� WLPH��
3URGXFWLRQ� FRVWV� FRQVWLWXWH�D�PDMRU�SDUW�RI�&RPSDQ\�$�DQG�&RPSDQ\�%
V� YDULDEOH�FRVWV� IRU�SURGXFW�
;�� &RPPHUFLDOLVDWLRQ� LV� D� PLQRU� HFRQRPLF� DFWLYLW\� LQ� WHUPV� RI� FRVWV� DQG� VWUDWHJLF� LPSRUWDQFH�
FRPSDUHG� WR� SURGXFWLRQ�� PDUNHWLQJ� FRVWV� DUH� ORZ� DV� SURGXFW� ;� LV� KRPRJHQRXV� DQG� HVWDEOLVKHG�
DQG� WUDQVSRUW� LV� QRW� D� NH\� GULYHU� RI� FRPSHWLWLRQ�

$QDO\VLV�� ,I�&RPSDQLHV�$� DQG�%� VKDUH�DOO�RU�PRVW� RI� WKHLU�YDULDEOH�FRVWV�� WKLV� SURGXFWLRQ�DJUHHPHQW�
FRXOG� OHDG� WR� D� GLUHFW� OLPLWDWLRQ� RI� FRPSHWLWLRQ� EHWZHHQ� WKHP�� ,W� PD\� OHDG� WKH� SDUWLHV� WR� OLPLW� WKH�
RXWSXW� RI� WKH� MRLQW� YHQWXUH� FRPSDUHG� WR� ZKDW� WKH\� ZRXOG� KDYH� EURXJKW� WR� WKH� PDUNHW� LI� HDFK� RI�
WKHP� KDG� GHFLGHG� WKHLU� RXWSXW� RQ� WKHLU� RZQ�� ,Q� WKH� OLJKW� RI� WKH� FDSDFLW\� FRQVWUDLQWV� RI� WKH�
FRPSHWLWRUV� WKLV� UHGXFWLRQ� RXWSXW� FRXOG� OHDG� WR� KLJKHU� SULFHV�
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(YHQ� LI�&RPSDQLHV�$�DQG�%�ZHUH�QRW� VKDULQJ�PRVW�RI� WKHLU�YDULDEOH�FRVWV��EXW�RQO\� D� VLJQLILFDQW�SDUW�
WKHUHRI�� WKLV� SURGXFWLRQ� DJUHHPHQW� FRXOG� OHDG� WR� D� FROOXVLYH� RXWFRPH� EHWZHHQ� &RPSDQLHV� $� DQG� %��
WKHUHE\� LQGLUHFWO\� HOLPLQDWLQJ� FRPSHWLWLRQ� EHWZHHQ� WKH� WZR� SDUWLHV�� 7KH� OLNHOLKRRG� RI� WKLV� GHSHQGV�
QRW� RQO\� RQ� WKH� LVVXH� RI� FRPPRQDOLW\� RI� FRVWV� �ZKLFK� DUH� KLJK� LQ� WKLV� FDVH�� EXW� DOVR� RQ� WKH�
FKDUDFWHULVWLFV� RI� WKH� UHOHYDQW� PDUNHW� VXFK� DV�� IRU� H[DPSOH�� WUDQVSDUHQF\�� VWDELOLW\� DQG� OHYHO� RI�
FRQFHQWUDWLRQ�

,Q� HLWKHU� RI� WKH� WZR� VLWXDWLRQV� PHQWLRQHG� DERYH�� LW� LV� OLNHO\�� LQ� WKH� PDUNHW� FRQILJXUDWLRQ� RI� WKLV�
H[DPSOH�� WKDW� WKH� SURGXFWLRQ� MRLQW� YHQWXUH� RI� &RPSDQLHV� $� DQG� %� ZRXOG� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������� RQ� WKH� PDUNHW� RI� ;�

7KH� UHSODFHPHQW�RI� WZR� VPDOOHU�ROG�SURGXFWLRQ�SODQWV� E\� WKH� ODUJHU��PRGHUQ� DQG�PRUH� HIILFLHQW� RQH�
PD\� OHDG� WKH� MRLQW�YHQWXUH� WR� LQFUHDVH�RXWSXW�DW� ORZHU�SULFHV� WR� WKH�EHQHILWV�RI� FRQVXPHUV��+RZHYHU��
WKH� SURGXFWLRQ� DJUHHPHQW� FRXOG� RQO\� PHHW� WKH� FULWHULD� RI� $UWLFOH� ������� LI� WKH� SDUWLHV� SURYLGHG�
VXEVWDQWLDWHG� HYLGHQFH� WKDW� WKH� HIILFLHQF\�JDLQV�ZRXOG� EH� SDVVHG�RQ� WR� FRQVXPHUV� WR� VXFK� DQ� H[WHQW�
WKDW� WKH\� ZRXOG� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

����� /LQNV� EHWZHHQ� FRPSHWLWRUV� DQG� FROOXVLYH� RXWFRPHV

([DPSOH� �

6LWXDWLRQ�� 7ZR� VXSSOLHUV�� &RPSDQLHV� $� DQG� %�� IRUP� D� SURGXFWLRQ� MRLQW� YHQWXUH� ZLWK� UHVSHFW� WR�
SURGXFW� <�� &RPSDQLHV� $� DQG� %� HDFK� KDYH� D� ����� PDUNHW� VKDUH� RQ� WKH� PDUNHW� IRU� <�� 7KHUH� DUH� ��
RWKHU� SOD\HUV� RQ� WKH�PDUNHW�� &RPSDQ\� &�ZLWK� D�PDUNHW� VKDUH� RI� ������ &RPSDQ\�'�ZLWK� ����� DQG�
&RPSDQ\� (� ZLWK� ������ &RPSDQ\� %� DOUHDG\� KDV� D� MRLQW� SURGXFWLRQ� SODQW� ZLWK� &RPSDQ\� '�

$QDO\VLV�� 7KH� PDUNHW� LV� FKDUDFWHULVHG� E\� YHU\� IHZ� SOD\HUV� DQG� UDWKHU� V\PPHWULF� VWUXFWXUHV�� &R��
RSHUDWLRQ� EHWZHHQ� &RPSDQLHV� $� DQG� %� ZRXOG� DGG� DQ� DGGLWLRQDO� OLQN� LQ� WKH� PDUNHW�� GH� IDFWR
LQFUHDVLQJ� WKH� FRQFHQWUDWLRQ� LQ� WKH� PDUNHW�� DV� LW� ZRXOG� DOVR� OLQN� &RPSDQ\� '� WR� &RPSDQLHV� $�
DQG� %�� 7KLV� FR�RSHUDWLRQ� LV� OLNHO\� WR� LQFUHDVH� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH� DQG� WKHUHE\� OLNHO\� WR�
JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� 7KH� FULWHULD� RI�
$UWLFOH�������� FRXOG�RQO\� EH� IXOILOOHG� LQ� WKH� SUHVHQFH�RI� VLJQLILFDQW� HIILFLHQF\�JDLQV�ZKLFK� DUH�SDVVHG�
RQ� WR� FRQVXPHUV� WR� VXFK� DQ� H[WHQW� WKDW� WKH\�ZRXOG� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

����� $QWL�FRPSHWLWLYH� IRUHFORVXUH� RQ� D� GRZQVWUHDP� PDUNHW

([DPSOH� �

6LWXDWLRQ�� &RPSDQLHV� $� DQG� %� VHW� XS� D� SURGXFWLRQ� MRLQW� YHQWXUH� IRU� WKH� LQWHUPHGLDWH� SURGXFW� ;�
ZKLFK� FRYHUV� WKHLU� HQWLUH� SURGXFWLRQ� RI� ;�� 7KH� SURGXFWLRQ� FRVWV� RI� ;� DFFRXQW� IRU� ����� RI� WKH�
YDULDEOH� FRVWV� RI� WKH� ILQDO� SURGXFW� <� ZLWK� UHVSHFW� WR� ZKLFK� &RPSDQLHV� $� DQG� %� FRPSHWH� GRZQä
VWUHDP�� &RPSDQLHV� $� DQG� %� HDFK� KDYH� D� VKDUH� RI� ����� RQ� WKH� PDUNHW� IRU� <�� WKHUH� LV� OLPLWHG� HQWU\�
DQG� WKH�PDUNHW� VKDUHV� KDYH� EHHQ� VWDEOH� RYHU� WLPH�� ,Q� DGGLWLRQ� WR� FRYHULQJ� WKHLU� RZQ� GHPDQG� IRU�;��
ERWK� &RPSDQLHV� $� DQG� %� HDFK� KDYH� D� PDUNHW� VKDUH� RI� ����� RQ� WKH� PDUNHW� IRU� ;�� 7KHUH� DUH� KLJK�
EDUULHUV� WR� HQWU\�RQ� WKH�PDUNHW� IRU�;�DQG� H[LVWLQJ�SURGXFHUV�DUH�RSHUDWLQJ�QHDU� IXOO� FDSDFLW\��2Q� WKH�
PDUNHW� IRU� <�� WKHUH� DUH� WZR� RWKHU� VLJQLILFDQW� VXSSOLHUV�� HDFK� ZLWK� D� �����PDUNHW� VKDUH�� DQG� VHYHUDO�
VPDOOHU� FRPSHWLWRUV�� 7KLV� DJUHHPHQW� JHQHUDWHV� HFRQRPLHV� RI� VFDOH�

$QDO\VLV�� %\� YLUWXH� RI� WKH� SURGXFWLRQ� MRLQW� YHQWXUH�� &RPSDQLHV� $� DQG� %� ZRXOG� EH� DEOH� WR� ODUJHO\�
FRQWURO� VXSSOLHV� RI� WKH� HVVHQWLDO� LQSXW� ;� WR� WKHLU� FRPSHWLWRUV� LQ� WKH� PDUNHW� IRU� <�� 7KLV� ZRXOG� JLYH�
&RPSDQLHV� $� DQG� %� WKH� DELOLW\� WR� UDLVH� WKHLU� ULYDOV·� FRVWV� E\� DUWLILFLDOO\� LQFUHDVLQJ� WKH� SULFH� RI� ;�� RU�
E\� UHGXFLQJ� WKH� RXWSXW�� 7KLV� FRXOG� IRUHFORVH� WKH� FRPSHWLWRUV� RI� &RPSDQLHV� $� DQG� %� LQ�PDUNHW� IRU�
<��%HFDXVH�RI� WKH� OLNHO\�DQWL�FRPSHWLWLYH� IRUHFORVXUH�GRZQVWUHDP�� WKLV� DJUHHPHQW� LV� OLNHO\� WR�JLYH� ULVH�
WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� 7KH� HFRQRPLHV� RI� VFDOH�
JHQHUDWHG� E\� WKH� SURGXFWLRQ� MRLQW� YHQWXUH� DUH� XQOLNHO\� WR� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� DQG� WKHUHIRUH� WKLV� DJUHHPHQW�ZRXOG�PRVW� OLNHO\� QRW�PHHW� WKH� FULWHULD� RI�$UWLFOH� �������
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����� 6SHFLDOLVDWLRQ� DJUHHPHQW� DV� PDUNHW� DOORFDWLRQ

([DPSOH� �

6LWXDWLRQ�� &RPSDQLHV� $� DQG� %� HDFK� PDQXIDFWXUH� ERWK� SURGXFWV� ;� DQG� <�� &RPSDQ\� $·V� PDUNHW�
VKDUH� RI� ;� LV� ����� DQG� RI� <� ������ %·V� PDUNHW� VKDUH� RI� ;� LV� ����� DQG� RI� <� ������ 7R� REWDLQ�
HFRQRPLHV� RI� VFDOH� WKH\� FRQFOXGH� D� UHFLSURFDO� VSHFLDOLVDWLRQ� DJUHHPHQW� XQGHU� ZKLFK� &RPSDQ\� $�
ZLOO� RQO\� SURGXFH� ;� DQG� &RPSDQ\� %� RQO\� <�� 7KH\� GR� QRW� FURVV�VXSSO\� WKH� SURGXFWV� WR� HDFK� RWKHU�
VR� WKDW�&RPSDQ\�$� RQO\� VHOOV�;� DQG�&RPSDQ\� %� VHOOV� RQO\� <�� 7KH� SDUWLHV� FODLP� WKDW� E\� VSHFLDOLVLQJ�
LQ� WKLV�ZD\� WKH\� VDYH� FRVWV� GXH� WR� WKH� HFRQRPLHV�RI� VFDOH� DQG�E\� IRFXVLQJ�RQ� RQO\� RQH� SURGXFW�ZLOO�
LPSURYH� WKHLU� SURGXFWLRQ� WHFKQRORJLHV�� ZKLFK� ZLOO� OHDG� WR� EHWWHU� TXDOLW\� SURGXFWV�

$QDO\VLV�� :LWK� UHJDUG� WR� LWV� HIIHFWV� RQ� FRPSHWLWLRQ� LQ� WKH� PDUNHW�� WKLV� VSHFLDOLVDWLRQ� DJUHHPHQW� LV�
FORVH� WR� D� KDUGFRUH� FDUWHO� ZKHUH� SDUWLHV� DOORFDWH� WKH� PDUNHW� DPRQJ� WKHPVHOYHV�� 7KHUHIRUH�� WKLV�
DJUHHPHQW� UHVWULFWV� FRPSHWLWLRQ� E\� REMHFW�� %HFDXVH� WKH� FODLPHG� HIILFLHQFLHV� LQ� WKH� IRUP� RI�
HFRQRPLHV� RI� VFDOH� DQG� LPSURYLQJ� SURGXFWLRQ� WHFKQRORJ\� DUH� RQO\� OLQNHG� WR� WKH�PDUNHW� DOORFDWLRQ��
WKH\�DUH�XQOLNHO\� WR�RXWZHLJK� WKH� UHVWULFWLYH�HIIHFWV��DQG� WKHUHIRUH� WKH�DJUHHPHQW�ZRXOG�QRW�PHHW� WKH�
FULWHULD� RI� $UWLFOH� �������� ,Q� DQ\� HYHQW�� LI� &RPSDQ\� $� RU� %� EHOLHYHV� WKDW� LW� ZRXOG� EH�PRUH� HIILFLHQW�
WR� IRFXV� RQ� RQO\� RQH� SURGXFW�� LW� FDQ� VLPSO\� WDNH� WKH� XQLODWHUDO� GHFLVLRQ� WR� RQO\� SURGXFH� ;� RU� <�
ZLWKRXW� DW� WKH� VDPH� WLPH� DJUHHLQJ� WKDW� WKH� RWKHU� FRPSDQ\� ZLOO� IRFXV� RQ� SURGXFLQJ� WKH� UHVSHFWLYH�
RWKHU� SURGXFW�

7KH� DQDO\VLV� ZRXOG� EH� GLIIHUHQW� LI� &RPSDQLHV� $� DQG� %� VXSSOLHG� HDFK� RWKHU� ZLWK� WKH� SURGXFW� WKH\�
IRFXV� RQ� VR� WKDW� WKH\� ERWK� FRQWLQXH� WR� VHOO� ;� DQG� <�� ,Q� VXFK� D� FDVH� &RPSDQLHV� $� DQG� %� FRXOG� VWLOO�
FRPSHWH� RQ� SULFH� RQ� ERWK�PDUNHWV�� HVSHFLDOO\� LI� SURGXFWLRQ� FRVWV� �ZKLFK� EHFRPH� FRPPRQ� WKURXJK�
WKH� SURGXFWLRQ� DJUHHPHQW�� GLG� QRW� FRQVWLWXWH� D� PDMRU� VKDUH� RI� WKH� YDULDEOH� FRVWV� RI� WKHLU� SURGXFWV��
7KH� UHOHYDQW� FRVWV� LQ� WKLV� FRQWH[W� DUH� WKH� FRPPHUFLDOLVDWLRQ� FRVWV�� +HQFH�� WKH� VSHFLDOLVDWLRQ�
DJUHHPHQW� ZRXOG� EH� XQOLNHO\� WR� UHVWULFW� FRPSHWLWLRQ� LI� ;� DQG� <� ZHUH� ODUJHO\� KHWHURJHQHRXV�
SURGXFWV� ZLWK� D� YHU\� KLJK� SURSRUWLRQ� RI� PDUNHWLQJ� DQG� GLVWULEXWLRQ� FRVWV� �IRU� H[DPSOH�� ��²�����
RU�PRUH� RI� WRWDO� FRVWV��� ,Q� VXFK� D� VFHQDULR� WKH� ULVNV� RI� D� FROOXVLYH� RXWFRPH�ZRXOG� QRW� EH� KLJK� DQG�
WKH� FULWHULD�RI�$UWLFOH� �������PD\� EH� IXOILOOHG��SURYLGHG� WKDW� WKH� HIILFLHQF\�JDLQV�ZRXOG� EH� SDVVHG�RQ�
WR� FRQVXPHUV� WR� VXFK� DQ� H[WHQW� WKDW� WKH\� ZRXOG� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� RI�
WKH� DJUHHPHQW�

����� 3RWHQWLDO� FRPSHWLWRUV

([DPSOH� �

6LWXDWLRQ��&RPSDQ\�$�SURGXFHV�ILQDO�SURGXFW�;�DQG�&RPSDQ\�%�SURGXFHV�ILQDO�SURGXFW�<��;�DQG�<�
FRQVWLWXWH� WZR� VHSDUDWH� SURGXFW� PDUNHWV�� LQ� ZKLFK� &RPSDQLHV� $� DQG� %� UHVSHFWLYHO\� KDYH� VWURQJ�
PDUNHW� SRZHU�� %RWK� FRPSDQLHV� XVH� =� DV� DQ� LQSXW� IRU� WKHLU� SURGXFWLRQ� RI� ;� DQG� <� DQG� WKH\� ERWK�
SURGXFH�=� IRU� FDSWLYH�XVH� RQO\��;� LV� D� ORZ� DGGHG� YDOXH� SURGXFW� IRU�ZKLFK�=� LV� DQ� HVVHQWLDO� LQSXW� �;�
LV� TXLWH� D� VLPSOH� WUDQVIRUPDWLRQ�RI�=���<� LV� D� KLJK� YDOXH� DGGHG�SURGXFW�� IRU�ZKLFK�=� LV� RQH� RI�PDQ\�
LQSXWV� �=� FRQVWLWXWHV� D� VPDOO� SDUW� RI� YDULDEOH� FRVWV� RI� <��� &RPSDQLHV� $� DQG� %� DJUHH� WR� MRLQWO\�
SURGXFH� =�� ZKLFK� JHQHUDWHV� PRGHVW� HFRQRPLHV� RI� VFDOH�

$QDO\VLV�� &RPSDQLHV�$� DQG� %� DUH� QRW� DFWXDO� FRPSHWLWRUV�ZLWK� UHJDUG� WR� ;�� <� RU� =��+RZHYHU�� VLQFH�
;� LV� D� VLPSOH� WUDQVIRUPDWLRQ� RI� LQSXW� =�� LW� LV� OLNHO\� WKDW� &RPSDQ\� %� FRXOG� HDVLO\� HQWHU� WKH� PDUNHW�
IRU� ;� DQG� WKXV� FKDOOHQJH� &RPSDQ\� $
V� SRVLWLRQ� RQ� WKDW� PDUNHW�� 7KH� MRLQW� SURGXFWLRQ� DJUHHPHQW�
ZLWK� UHJDUG� WR� =� PLJKW� UHGXFH� &RPSDQ\� %
V� LQFHQWLYHV� WR� GR� VR� DV� WKH� MRLQW� SURGXFWLRQ� PLJKW� EH�
XVHG� IRU� VLGH�SD\PHQWV� DQG� OLPLW� WKH�SUREDELOLW\�RI�&RPSDQ\�%� VHOOLQJ�SURGXFW�;� �DV�&RPSDQ\�$� LV�
OLNHO\� WR� KDYH� FRQWURO� RYHU� WKH� TXDQWLW\� RI� =� SXUFKDVHG� E\� &RPSDQ\� %� IURP� WKH� MRLQW� YHQWXUH���
+RZHYHU�� WKH� SUREDELOLW\� RI� &RPSDQ\� %� HQWHULQJ� WKH�PDUNHW� IRU� ;� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW�
GHSHQGV� RQ� WKH� H[SHFWHG� SURILWDELOLW\� RI� WKH� HQWU\�� $V� ;� LV� D� ORZ� DGGHG� YDOXH� SURGXFW�� HQWU\�PLJKW�
QRW� EH� SURILWDEOH� DQG� WKXV� HQWU\� E\� &RPSDQ\� %� FRXOG� EH� XQOLNHO\� LQ� WKH� DEVHQFH� RI� WKH� DJUHHPHQW��
*LYHQ� WKDW� &RPSDQLHV� $� DQG� %� DOUHDG\� KDYH� PDUNHW� SRZHU�� WKH� DJUHHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR�
UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH�������� LI� WKH� DJUHHPHQW�GRHV� LQGHHG
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GHFUHDVH� WKH� OLNHOLKRRG�RI� HQWU\� RI� &RPSDQ\� %� LQWR�&RPSDQ\�$
V�PDUNHW�� WKDW� LV� WR� VD\�� WKH�PDUNHW�
IRU�;��7KH�HIILFLHQF\�JDLQV� LQ� WKH� IRUP�RI�HFRQRPLHV�RI� VFDOH�JHQHUDWHG�E\� WKH�DJUHHPHQW�DUH�PRGHVW�
DQG� WKHUHIRUH� XQOLNHO\� WR� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

����� ,QIRUPDWLRQ� H[FKDQJH� LQ� D� SURGXFWLRQ� DJUHHPHQW

([DPSOH� �

6LWXDWLRQ�� &RPSDQLHV� $� DQG� %� ZLWK� KLJK� PDUNHW� SRZHU� GHFLGH� WR� SURGXFH� WRJHWKHU� WR� EHFRPH�
PRUH� HIILFLHQW�� ,Q� WKH� FRQWH[W� RI� WKLV� DJUHHPHQW� WKH\� VHFUHWO\� H[FKDQJH� LQIRUPDWLRQ� DERXW� WKHLU�
IXWXUH� SULFHV�� 7KH� DJUHHPHQW� GRHV� QRW� FRYHU� MRLQW� GLVWULEXWLRQ�

$QDO\VLV�� 7KLV� LQIRUPDWLRQ� H[FKDQJH�PDNHV� D� FROOXVLYH� RXWFRPH� OLNHO\� DQG� LV� WKHUHIRUH� OLNHO\� KDYH�
DV� LWV� REMHFW� WKH� UHVWULFWLRQ� RI� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� ,W� ZRXOG� EH�
XQOLNHO\� WR� PHHW� WKH� FULWHULD� RI� $UWLFOH� ������� EHFDXVH� WKH� VKDULQJ� RI� LQIRUPDWLRQ� DERXW� WKH�
SDUWLHV·� IXWXUH� SULFHV� LV� QRW� LQGLVSHQVDEOH� IRU� SURGXFLQJ� MRLQWO\� DQG� DWWDLQLQJ� WKH� FRUUHVSRQGLQJ�
FRVW� VDYLQJV�

����� 6ZDSV� DQG� LQIRUPDWLRQ� H[FKDQJH

([DPSOH� �

6LWXDWLRQ��&RPSDQLHV�$�DQG�%�ERWK�SURGXFH�=��D�FRPPRGLW\�FKHPLFDO��=� LV�D�KRPRJHQRXV�SURGXFW�
ZKLFK� LV� PDQXIDFWXUHG� DFFRUGLQJ� WR� D� (XURSHDQ� VWDQGDUG� ZKLFK� GRHV� QRW� DOORZ� IRU� DQ\� SURGXFW�
YDULDWLRQV��3URGXFWLRQ�FRVWV� DUH�D� VLJQLILFDQW�FRVW� IDFWRU� UHJDUGLQJ�=��&RPSDQ\�$�KDV� D�PDUNHW� VKDUH�
RI� ����� DQG� &RPSDQ\� %� RI� ����� RQ� WKH� 8QLRQ�ZLGH� PDUNHW� IRU� =�� 7KHUH� DUH� IRXU� RWKHU� PDQXä
IDFWXUHUV� RQ� WKH� PDUNHW� IRU� =�� ZLWK� UHVSHFWLYH� PDUNHW� VKDUHV� RI� ������ ������ ����� DQG� ������ 7KH�
SURGXFWLRQ� SODQW� RI� &RPSDQ\� $� LV� ORFDWHG� LQ� 0HPEHU� 6WDWH� ;� LQ� QRUWKHUQ� (XURSH� ZKHUHDV� WKH�
SURGXFWLRQ� SODQW� RI� &RPSDQ\� %� LV� ORFDWHG� LQ�0HPEHU� 6WDWH� <� LQ� VRXWKHUQ� (XURSH�� (YHQ� WKRXJK� WKH�
PDMRULW\�RI�&RPSDQ\�$
V� FXVWRPHUV� DUH� ORFDWHG� LQ� QRUWKHUQ�(XURSH��&RPSDQ\�$� DOVR�KDV� D�QXPEHU�
RI� FXVWRPHUV� LQ� VRXWKHUQ� (XURSH�� 7KH�PDMRULW\� RI� &RPSDQ\� %
V� FXVWRPHUV� DUH� LQ� VRXWKHUQ� (XURSH��
DOWKRXJK� LW� DOVR� KDV� D� QXPEHU� RI� FXVWRPHUV� ORFDWHG� LQ� QRUWKHUQ� (XURSH�� &XUUHQWO\�� &RPSDQ\� $�
SURYLGHV� LWV� VRXWKHUQ� (XURSHDQ� FXVWRPHUV� ZLWK� =�PDQXIDFWXUHG� LQ� LWV� SURGXFWLRQ� SODQW� LQ� 0HPEHU�
6WDWH� ;� DQG� WUDQVSRUWV� LW� WR� VRXWKHUQ� (XURSH� E\� WUXFN�� 6LPLODUO\�� &RPSDQ\� %� SURYLGHV� LWV� QRUWKHUQ�
(XURSHDQ� FXVWRPHUV�ZLWK� =�PDQXIDFWXUHG� LQ�0HPEHU� 6WDWH� <� DQG� WUDQVSRUWV� LW� WR� QRUWKHUQ� (XURSH�
E\� WUXFN��7UDQVSRUW�FRVWV�DUH�TXLWH�KLJK��EXW�QRW� VR�KLJK�DV� WR�PDNH� WKH�GHOLYHULHV�E\�&RPSDQ\�$� WR�
VRXWKHUQ� (XURSH� DQG� &RPSDQ\� %� WR� QRUWKHUQ� (XURSH� XQSURILWDEOH�� 7UDQVSRUW� FRVWV� IURP� 0HPEHU�
6WDWH� ;� WR� VRXWKHUQ� (XURSH� DUH� ORZHU� WKDQ� IURP� 0HPEHU� 6WDWH� <� WR� QRUWKHUQ� (XURSH�

&RPSDQLHV� $� DQG� %� GHFLGH� WKDW� LW� ZRXOG� EH� PRUH� HIILFLHQW� LI� &RPSDQ\� $� VWRSSHG� WUDQVSRUWLQJ� =�
IURP� 0HPEHU� 6WDWH� ;� WR� VRXWKHUQ� (XURSH� DQG� LI� &RPSDQ\� %� VWRSSHG� WUDQVSRUWLQJ� WKH� =� IURP�
0HPEHU� 6WDWH� <� WR� QRUWKHUQ� (XURSH� DOWKRXJK�� DW� WKH� VDPH� WLPH�� WKH\� DUH� NHHQ� RQ� UHWDLQLQJ� WKHLU�
FXVWRPHUV��7R�GR� VR��&RPSDQLHV�$� DQG�%� LQWHQG� WR� HQWHU� LQWR� D� VZDS�DJUHHPHQW�ZKLFK�DOORZV� WKHP�
WR� SXUFKDVH� DQ� DJUHHG� DQQXDO� TXDQWLW\� RI� =� IURP� WKH� RWKHU� SDUW\
V� SODQW� ZLWK� D� YLHZ� WR� VHOOLQJ� WKH�
SXUFKDVHG�=� WR� WKRVH� RI� WKHLU� FXVWRPHUV�ZKLFK�DUH� ORFDWHG� FORVHU� WR� WKH� RWKHU�SDUW\
V�SODQW�� ,Q� RUGHU�
WR� FDOFXODWH� D� SXUFKDVH� SULFH� ZKLFK� GRHV� QRW� IDYRXU� RQH� SDUW\� RYHU� WKH� RWKHU� DQG� ZKLFK� WDNHV� GXH�
DFFRXQW� RI� WKH� SDUWLHV·� GLIIHUHQW� SURGXFWLRQ� FRVWV� DQG� GLIIHUHQW� VDYLQJV� RQ� WUDQVSRUW� FRVWV�� DQG� LQ�
RUGHU� WR� HQVXUH� WKDW� ERWK� SDUWLHV� FDQ� DFKLHYH� DQ� DSSURSULDWH�PDUJLQ�� WKH\� DJUHH� WR� GLVFORVH� WR� HDFK�
RWKHU� WKHLU� PDLQ� FRVWV� ZLWK� UHJDUG� WR� =� �WKDW� LV� WR� VD\�� SURGXFWLRQ� FRVWV� DQG� WUDQVSRUW� FRVWV��

$QDO\VLV�� 7KH� IDFW� WKDW� &RPSDQLHV� $� DQG� %� ²� ZKR� DUH� FRPSHWLWRUV� ²� VZDS� SDUWV� RI� WKHLU�
SURGXFWLRQ� GRHV� QRW� LQ� LWVHOI� JLYH� ULVH� WR� FRPSHWLWLRQ� FRQFHUQV�� +RZHYHU�� WKH� HQYLVDJHG� VZDS�
DJUHHPHQW� EHWZHHQ� &RPSDQLHV� $� DQG� %� SURYLGHV� IRU� WKH� H[FKDQJH� RI� ERWK� SDUWLHV·� SURGXFWLRQ�
DQG� WUDQVSRUW� FRVWV� ZLWK� UHJDUG� WR� =�� 0RUHRYHU�� &RPSDQLHV� $� DQG� %� KDYH� D� VWURQJ� FRPELQHG�
PDUNHW� SRVLWLRQ� LQ� D� IDLUO\� FRQFHQWUDWHG� PDUNHW� IRU� D� KRPRJHQRXV� FRPPRGLW\� SURGXFW�� 7KHUHIRUH��
GXH� WR� WKH� H[WHQVLYH� LQIRUPDWLRQ�H[FKDQJH�RQ�D�NH\�SDUDPHWHU�RI� FRPSHWLWLRQ�ZLWK� UHJDUG� WR�=�� LW� LV
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OLNHO\� WKDW� WKH� VZDS� DJUHHPHQW� EHWZHHQ� &RPSDQLHV� $� DQG� %� ZLOO� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������� DV� LW� FDQ� OHDG� WR� D� FROOXVLYH� RXWFRPH�� (YHQ�
WKRXJK� WKH� DJUHHPHQW� ZLOO� JLYH� ULVH� WR� VLJQLILFDQW� HIILFLHQF\� JDLQV� LQ� WKH� IRUP� RI� FRVW� VDYLQJV� IRU�
WKH� SDUWLHV�� WKH� UHVWULFWLRQV� RQ� FRPSHWLWLRQ� JHQHUDWHG� E\� WKH� DJUHHPHQW� DUH� QRW� LQGLVSHQVDEOH� IRU�
WKHLU� DWWDLQPHQW�� 7KH� SDUWLHV� FRXOG� DFKLHYH� VLPLODU� FRVW� VDYLQJV� E\� DJUHHLQJ� RQ� D� SULFH� IRUPXOD�
ZKLFK� GRHV� QRW� HQWDLO� WKH� GLVFORVXUH� RI� WKHLU� SURGXFWLRQ� DQG� WUDQVSRUW� FRVWV�� &RQVHTXHQWO\�� LQ� LWV�
FXUUHQW� IRUP� WKH� VZDS� DJUHHPHQW� GRHV� QRW� IXOILO� WKH� FULWHULD� RI� $UWLFOH� �������

��� 385&+$6,1*� $*5((0(176

����� 'HILQLWLRQ

����� 7KLV� FKDSWHU� IRFXVHV� RQ� DJUHHPHQWV� FRQFHUQLQJ� WKH� MRLQW� SXUFKDVH� RI� SURGXFWV�� -RLQW� SXUFKDVLQJ� FDQ�
EH� FDUULHG� RXW� E\� D� MRLQWO\� FRQWUROOHG� FRPSDQ\�� E\� D� FRPSDQ\� LQ� ZKLFK�PDQ\� RWKHU� FRPSDQLHV� KROG�
QRQ�FRQWUROOLQJ� VWDNHV�� E\� D� FRQWUDFWXDO� DUUDQJHPHQW� RU� E\� HYHQ� ORRVHU� IRUPV� RI� FR�RSHUDWLRQ�
�FROOHFWLYHO\� UHIHUUHG� WR� DV� ¶MRLQW� SXUFKDVLQJ� DUUDQJHPHQWV·��� -RLQW� SXUFKDVLQJ� DUUDQJHPHQWV� XVXDOO\�
DLP� DW� WKH� FUHDWLRQ� RI� EX\LQJ� SRZHU� ZKLFK� FDQ� OHDG� WR� ORZHU� SULFHV� RU� EHWWHU� TXDOLW\� SURGXFWV� RU�
VHUYLFHV� IRU� FRQVXPHUV�� +RZHYHU�� EX\LQJ� SRZHU� PD\�� XQGHU� FHUWDLQ� FLUFXPVWDQFHV�� DOVR� JLYH� ULVH� WR�
FRPSHWLWLRQ� FRQFHUQV�

����� -RLQW� SXUFKDVLQJ� DUUDQJHPHQWV� PD\� LQYROYH� ERWK� KRUL]RQWDO� DQG� YHUWLFDO� DJUHHPHQWV�� ,Q� WKHVH� FDVHV� D�
WZR�VWHS� DQDO\VLV� LV� QHFHVVDU\�� )LUVW�� WKH� KRUL]RQWDO� DJUHHPHQWV� EHWZHHQ� WKH� FRPSDQLHV� HQJDJLQJ� LQ�
MRLQW� SXUFKDVLQJ� KDYH� WR� EH� DVVHVVHG� DFFRUGLQJ� WR� WKH� SULQFLSOHV� GHVFULEHG� LQ� WKHVH� JXLGHOLQHV�� ,I� WKDW�
DVVHVVPHQW� OHDGV� WR� WKH� FRQFOXVLRQ� WKDW� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� GRHV� QRW� JLYH� ULVH� WR�
FRPSHWLWLRQ� FRQFHUQV�� D� IXUWKHU� DVVHVVPHQW� ZLOO� EH� QHFHVVDU\� WR� H[DPLQH� WKH� UHOHYDQW� YHUWLFDO�
DJUHHPHQWV�� 7KH� ODWWHU� DVVHVVPHQW� ZLOO� IROORZ� WKH� UXOHV� RI� WKH� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� RQ�
9HUWLFDO� 5HVWUDLQWV� DQG� WKH� *XLGHOLQHV� RQ� 9HUWLFDO� 5HVWUDLQWV�

����� $� FRPPRQ� IRUP� RI� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� LV� DQ� ¶DOOLDQFH·�� WKDW� LV� WR� VD\� DQ� DVVRFLDWLRQ� RI�
XQGHUWDNLQJV� IRUPHG� E\� D� JURXS� RI� UHWDLOHUV� IRU� WKH� MRLQW� SXUFKDVLQJ� RI� SURGXFWV�� +RUL]RQWDO�
DJUHHPHQWV� FRQFOXGHG� EHWZHHQ� WKH� PHPEHUV� RI� WKH� DOOLDQFH� RU� GHFLVLRQV� DGRSWHG� E\� WKH� DOOLDQFH�
ILUVW� KDYH� WR� EH� DVVHVVHG� DV� D� KRUL]RQWDO� FR�RSHUDWLRQ� DJUHHPHQW� DFFRUGLQJ� WR� WKHVH� JXLGHOLQHV��
2QO\� LI� WKDW� DVVHVVPHQW� GRHV� QRW� UHYHDO� DQ\� FRPSHWLWLRQ� FRQFHUQV� GRHV� LW� EHFRPH� UHOHYDQW� WR�
DVVHVV� WKH� UHOHYDQW� YHUWLFDO� DJUHHPHQWV� EHWZHHQ� WKH� DOOLDQFH� DQG� DQ� LQGLYLGXDO� PHPEHU� WKHUHRI� DQG�
EHWZHHQ� WKH� DOOLDQFH� DQG� VXSSOLHUV��7KRVH� DJUHHPHQWV� DUH� FRYHUHG� ²� VXEMHFW� WR� FHUWDLQ� FRQGLWLRQV� ²� E\�
WKH� %ORFN� ([HPSWLRQ�5HJXODWLRQ� RQ� 9HUWLFDO�5HVWUDLQWV��9HUWLFDO� DJUHHPHQWV� QRW� FRYHUHG� E\� WKDW� %ORFN�
([HPSWLRQ� 5HJXODWLRQ� DUH� QRW� SUHVXPHG� WR� EH� LOOHJDO� EXW� UHTXLUH� LQGLYLGXDO� H[DPLQDWLRQ�

����� 5HOHYDQW� PDUNHWV

����� 7KHUH� DUH� WZR� PDUNHWV� ZKLFK�PD\� EH� DIIHFWHG� E\� MRLQW� SXUFKDVLQJ� DUUDQJHPHQWV�� )LUVW�� WKH� PDUNHW� RU�
PDUNHWV�ZLWK�ZKLFK� WKH� MRLQW� SXUFKDVLQJ�DUUDQJHPHQW� LV� GLUHFWO\�FRQFHUQHG�� WKDW� LV� WR� VD\�� WKH� UHOHYDQW�
SXUFKDVLQJ�PDUNHW� RU� PDUNHWV�� 6HFRQGO\�� WKH� VHOOLQJ� PDUNHW� RU� PDUNHWV�� WKDW� LV� WR� VD\�� WKH� PDUNHW� RU�
PDUNHWV� GRZQVWUHDP� ZKHUH� WKH� SDUWLHV� WR� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� DUH� DFWLYH� DV� VHOOHUV�

����� 7KH�GHILQLWLRQ�RI� UHOHYDQW�SXUFKDVLQJ�PDUNHWV� IROORZV� WKH�SULQFLSOHV�GHVFULEHG� LQ� WKH�0DUNHW�'HILQLWLRQ�
1RWLFH� DQG� LV� EDVHG� RQ� WKH� FRQFHSW� RI� VXEVWLWXWDELOLW\� WR� LGHQWLI\� FRPSHWLWLYH� FRQVWUDLQWV�� 7KH� RQO\�
GLIIHUHQFH� IURP� WKH� GHILQLWLRQ� RI� ¶VHOOLQJ� PDUNHWV·� LV� WKDW� VXEVWLWXWDELOLW\� KDV� WR� EH� GHILQHG� IURP� WKH�
YLHZSRLQW�RI� VXSSO\�DQG�QRW� IURP� WKH�YLHZSRLQW�RI� GHPDQG�� ,Q�RWKHU�ZRUGV�� WKH� VXSSOLHUV·� DOWHUQDWLYHV�
DUH� GHFLVLYH� LQ� LGHQWLI\LQJ� WKH� FRPSHWLWLYH� FRQVWUDLQWV� RQ� SXUFKDVHUV�� 7KRVH� DOWHUQDWLYHV� FRXOG� EH�
DQDO\VHG�� IRU� LQVWDQFH�� E\� H[DPLQLQJ� WKH� VXSSOLHUV·� UHDFWLRQ� WR� D� VPDOO� EXW� QRQ�WUDQVLWRU\� SULFH�
GHFUHDVH�� 2QFH� WKH� PDUNHW� LV� GHILQHG�� WKH� PDUNHW� VKDUH� FDQ� EH� FDOFXODWHG� DV� WKH� SHUFHQWDJH� RI� WKH�
SXUFKDVHV� E\� WKH� SDUWLHV� RXW� RI� WKH� WRWDO� VDOHV� RI� WKH� SXUFKDVHG� SURGXFW� RU� SURGXFWV� LQ� WKH� UHOHYDQW�
PDUNHW�

����� ,I� WKH� SDUWLHV� DUH�� LQ� DGGLWLRQ�� FRPSHWLWRUV� RQ� RQH� RU� PRUH� VHOOLQJ� PDUNHWV�� WKRVH� PDUNHWV� DUH� DOVR�
UHOHYDQW� IRU� WKH� DVVHVVPHQW�� 7KH� VHOOLQJ� PDUNHWV� KDYH� WR� EH� GHILQHG� E\� DSSO\LQJ� WKH� PHWKRGRORJ\�
GHVFULEHG� LQ� WKH� 0DUNHW� 'HILQLWLRQ� 1RWLFH�
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����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� 0DLQ� FRPSHWLWLRQ� FRQFHUQV

����� -RLQW�SXUFKDVLQJ�DUUDQJHPHQWV�PD\� OHDG� WR� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�RQ� WKH�SXUFKDVLQJ�DQG�RU�
GRZQVWUHDP� VHOOLQJ� PDUNHW� RU� PDUNHWV�� VXFK� DV� LQFUHDVHG� SULFHV�� UHGXFHG� RXWSXW�� SURGXFW� TXDOLW\� RU�
YDULHW\�� RU� LQQRYDWLRQ��PDUNHW� DOORFDWLRQ�� RU� DQWL�FRPSHWLWLYH� IRUHFORVXUH� RI� RWKHU� SRVVLEOH� SXUFKDVHUV�

����� ,I� GRZQVWUHDP� FRPSHWLWRUV� SXUFKDVH� D� VLJQLILFDQW� SDUW� RI� WKHLU� SURGXFWV� WRJHWKHU�� WKHLU� LQFHQWLYHV� IRU�
SULFH� FRPSHWLWLRQ� RQ� WKH� VHOOLQJ�PDUNHW� RU�PDUNHWV�PD\� EH� FRQVLGHUDEO\� UHGXFHG�� ,I� WKH� SDUWLHV�KDYH� D�
VLJQLILFDQW� GHJUHH� RI� PDUNHW� SRZHU� �ZKLFK� GRHV� QRW� QHFHVVDULO\� DPRXQW� WR� GRPLQDQFH�� RQ� WKH� VHOOLQJ�
PDUNHW� RU�PDUNHWV�� WKH� ORZHU� SXUFKDVH� SULFHV� DFKLHYHG� E\� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� DUH� OLNHO\�
QRW� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV�

����� ,I� WKH� SDUWLHV� KDYH� D� VLJQLILFDQW� GHJUHH� RI� PDUNHW� SRZHU� RQ� WKH� SXUFKDVLQJ� PDUNHW� �EX\LQJ� SRZHU��
WKHUH� LV� D� ULVN� WKDW� WKH\�PD\� IRUFH� VXSSOLHUV� WR� UHGXFH� WKH� UDQJH� RU� TXDOLW\� RI� SURGXFWV� WKH\� SURGXFH��
ZKLFK� PD\� EULQJ� DERXW� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� VXFK� DV� TXDOLW\� UHGXFWLRQV�� OHVVHQLQJ� RI�
LQQRYDWLRQ� HIIRUWV�� RU� XOWLPDWHO\� VXE�RSWLPDO� VXSSO\�

����� %X\LQJ�SRZHU�RI� WKH�SDUWLHV� WR� WKH� MRLQW�SXUFKDVLQJ�DUUDQJHPHQW�FRXOG�EH�XVHG� WR� IRUHFORVH�FRPSHWLQJ�
SXUFKDVHUV� E\� OLPLWLQJ� WKHLU� DFFHVV� WR� HIILFLHQW� VXSSOLHUV�� 7KLV� LV� PRVW� OLNHO\� LI� WKHUH� DUH� D� OLPLWHG�
QXPEHU� RI� VXSSOLHUV� DQG� WKHUH� DUH� EDUULHUV� WR� HQWU\� RQ� WKH� VXSSO\� VLGH� RI� WKH� XSVWUHDP� PDUNHW�

����� ,Q� JHQHUDO��KRZHYHU�� MRLQW� SXUFKDVLQJ�DUUDQJHPHQWV� DUH� OHVV� OLNHO\� WR� JLYH� ULVH� WR� FRPSHWLWLRQ� FRQFHUQV�
ZKHQ� WKH� SDUWLHV� GR� QRW� KDYH� PDUNHW� SRZHU� RQ� WKH� VHOOLQJ� PDUNHW� RU� PDUNHWV�

������� 5HVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW

����� -RLQW� SXUFKDVLQJ� DUUDQJHPHQWV� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW� LI� WKH\� GR� QRW� WUXO\� FRQFHUQ� MRLQW�
SXUFKDVLQJ�� EXW� VHUYH� DV� D� WRRO� WR� HQJDJH� LQ� D� GLVJXLVHG� FDUWHO�� WKDW� LV� WR� VD\�� RWKHUZLVH� SURKLELWHG�
SULFH� IL[LQJ�� RXWSXW� OLPLWDWLRQ� RU� PDUNHW� DOORFDWLRQ�

����� $JUHHPHQWV�ZKLFK� LQYROYH� WKH� IL[LQJ� RI� SXUFKDVH�SULFHV� FDQ� KDYH� WKH� REMHFW� RI� UHVWULFWLQJ� FRPSHWLWLRQ�
ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������������ +RZHYHU�� WKLV� GRHV� QRW� DSSO\� ZKHUH� WKH� SDUWLHV� WR� D� MRLQW�
SXUFKDVLQJ� DUUDQJHPHQW� DJUHH� RQ� WKH� SXUFKDVLQJ� SULFHV� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW�PD\� SD\� WR�
LWV� VXSSOLHUV� IRU� WKH� SURGXFWV� VXEMHFW� WR� WKH� VXSSO\� FRQWUDFW�� ,Q� WKDW� FDVH� DQ� DVVHVVPHQW� LV� UHTXLUHG� DV�
WR�ZKHWKHU� WKH� DJUHHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�
RI� $UWLFOH� �������� ,Q� ERWK� VFHQDULRV� WKH� DJUHHPHQW� RQ� SXUFKDVH� SULFHV�ZLOO� QRW� EH� DVVHVVHG� VHSDUDWHO\��
EXW� LQ� WKH� OLJKW� RI� WKH� RYHUDOO� HIIHFWV� RI� WKH� SXUFKDVLQJ� DJUHHPHQW� RQ� WKH� PDUNHW�

������� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ

����� -RLQW� SXUFKDVLQJ� DUUDQJHPHQWV� ZKLFK� GR� QRW� KDYH� DV� WKHLU� REMHFW� WKH� UHVWULFWLRQ� RI� FRPSHWLWLRQ�PXVW�
EH� DQDO\VHG� LQ� WKHLU� OHJDO� DQG� HFRQRPLF� FRQWH[W� ZLWK� UHJDUG� WR� WKHLU� DFWXDO� DQG� OLNHO\� HIIHFWV� RQ�
FRPSHWLWLRQ�� 7KH� DQDO\VLV� RI� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� JHQHUDWHG� E\� D� MRLQW� SXUFKDVLQJ�
DUUDQJHPHQW� PXVW� FRYHU� WKH� QHJDWLYH� HIIHFWV� RQ� ERWK� WKH� SXUFKDVLQJ� DQG� WKH� VHOOLQJ� PDUNHWV�

0DUNHW� SRZHU

����� 7KHUH� LV� QR� DEVROXWH� WKUHVKROG� DERYH�ZKLFK� LW� FDQ� EH� SUHVXPHG� WKDW� WKH� SDUWLHV� WR� D� MRLQW� SXUFKDVLQJ�
DUUDQJHPHQW� KDYH� PDUNHW� SRZHU� VR� WKDW� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� +RZHYHU�� LQ� PRVW� FDVHV� LW� LV�
XQOLNHO\� WKDW�PDUNHW� SRZHU� H[LVWV� LI� WKH� SDUWLHV� WR� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� KDYH� D� FRPELQHG�
PDUNHW� VKDUH� QRW� H[FHHGLQJ������ RQ� WKH� SXUFKDVLQJ�PDUNHW� RU�PDUNHWV� DV�ZHOO� DV� D� FRPELQHG�PDUNHW�
VKDUH� QRW� H[FHHGLQJ� ����� RQ� WKH� VHOOLQJ� PDUNHW� RU� PDUNHWV�� ,Q� DQ\� HYHQW�� LI� WKH� SDUWLHV·� FRPELQHG�
PDUNHW� VKDUHV� GR� QRW� H[FHHG� ����� RQ� ERWK� WKH� SXUFKDVLQJ� DQG� WKH� VHOOLQJ� PDUNHW� RU� PDUNHWV�� LW� LV�
OLNHO\� WKDW� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� DUH� IXOILOOHG�
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����� $�PDUNHW� VKDUH� DERYH� WKDW� WKUHVKROG� LQ� RQH� RU� ERWK�PDUNHWV� GRHV� QRW� DXWRPDWLFDOO\� LQGLFDWH� WKDW� WKH�
MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� $� MRLQW�
SXUFKDVLQJ� DUUDQJHPHQW� ZKLFK� GRHV� QRW� IDOO� ZLWKLQ� WKDW� VDIH� KDUERXU� UHTXLUHV� D� GHWDLOHG� DVVHVVPHQW�
RI� LWV� HIIHFWV� RQ� WKH� PDUNHW� LQYROYLQJ�� EXW� QRW� OLPLWHG� WR�� IDFWRUV� VXFK� DV� PDUNHW� FRQFHQWUDWLRQ� DQG�
SRVVLEOH� FRXQWHUYDLOLQJ� SRZHU� RI� VWURQJ� VXSSOLHUV�

����� %X\LQJ� SRZHU� PD\�� XQGHU� FHUWDLQ� FLUFXPVWDQFHV�� FDXVH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� $QWL��
FRPSHWLWLYH�EX\LQJ�SRZHU� LV� OLNHO\� WR�DULVH� LI�D� MRLQW�SXUFKDVLQJ�DUUDQJHPHQW�DFFRXQWV� IRU�D� VXIILFLHQWO\�
ODUJH� SURSRUWLRQ� RI� WKH� WRWDO� YROXPH� RI� D� SXUFKDVLQJ� PDUNHW� VR� WKDW� DFFHVV� WR� WKH� PDUNHW� PD\� EH�
IRUHFORVHG� WR� FRPSHWLQJ� SXUFKDVHUV��$� KLJK� GHJUHH� RI� EX\LQJ� SRZHU�PD\� LQGLUHFWO\� DIIHFW� WKH� RXWSXW��
TXDOLW\� DQG� YDULHW\� RI� SURGXFWV� RQ� WKH� VHOOLQJ� PDUNHW�

����� ,Q� WKH� DQDO\VLV� RI� ZKHWKHU� WKH� SDUWLHV� WR� D� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� KDYH� EX\LQJ� SRZHU�� WKH�
QXPEHU� DQG� LQWHQVLW\� RI� OLQNV� �IRU� H[DPSOH�� RWKHU� SXUFKDVLQJ� DJUHHPHQWV�� EHWZHHQ� WKH� FRPSHWLWRUV� LQ�
WKH� PDUNHW� DUH� UHOHYDQW�

����� ,I�� KRZHYHU�� FRPSHWLQJ� SXUFKDVHUV� FR�RSHUDWH�ZKR� DUH� QRW� DFWLYH� RQ� WKH� VDPH� UHOHYDQW� VHOOLQJ�PDUNHW�
�IRU� H[DPSOH�� UHWDLOHUV� ZKLFK� DUH� DFWLYH� LQ� GLIIHUHQW� JHRJUDSKLF� PDUNHWV� DQG� FDQQRW� EH� UHJDUGHG� DV�
SRWHQWLDO� FRPSHWLWRUV��� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� LV� XQOLNHO\� WR� KDYH� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� XQOHVV� WKH� SDUWLHV� KDYH� D� SRVLWLRQ� LQ� WKH� SXUFKDVLQJ� PDUNHWV� WKDW� LV� OLNHO\� WR� EH� XVHG�
WR� KDUP� WKH� FRPSHWLWLYH� SRVLWLRQ� RI� RWKHU� SOD\HUV� LQ� WKHLU� UHVSHFWLYH� VHOOLQJ� PDUNHWV�

&ROOXVLYH� RXWFRPH

����� -RLQW� SXUFKDVLQJ� DUUDQJHPHQWV� PD\� OHDG� WR� D� FROOXVLYH� RXWFRPH� LI� WKH\� IDFLOLWDWH� WKH� FRRUGLQDWLRQ� RI�
WKH�SDUWLHV·�EHKDYLRXU�RQ� WKH� VHOOLQJ�PDUNHW��7KLV�FDQ�EH� WKH�FDVH� LI� WKH�SDUWLHV�DFKLHYH�D�KLJK�GHJUHH�RI�
FRPPRQDOLW\� RI� FRVWV� WKURXJK� MRLQW� SXUFKDVLQJ�� SURYLGHG� WKH� SDUWLHV� KDYH� PDUNHW� SRZHU� DQG� WKH�
PDUNHW� FKDUDFWHULVWLFV� DUH� FRQGXFLYH� WR� FRRUGLQDWLRQ�

����� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� DUH� PRUH� OLNHO\� LI� WKH� SDUWLHV� WR� WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW�
KDYH� D� VLJQLILFDQW� SURSRUWLRQ� RI� WKHLU� YDULDEOH� FRVWV� LQ� WKH� UHOHYDQW� GRZQVWUHDP� PDUNHW� LQ� FRPPRQ��
7KLV� LV�� IRU� LQVWDQFH�� WKH�FDVH� LI� UHWDLOHUV��ZKLFK�DUH�DFWLYH� LQ� WKH�VDPH�UHOHYDQW� UHWDLO�PDUNHW�RU�PDUNHWV��
MRLQWO\� SXUFKDVH� D� VLJQLILFDQW� DPRXQW� RI� WKH� SURGXFWV� WKH\� RIIHU� IRU� UHVDOH�� ,W� PD\� DOVR� EH� WKH� FDVH� LI�
FRPSHWLQJ� PDQXIDFWXUHUV� DQG� VHOOHUV� RI� D� ILQDO� SURGXFW� MRLQWO\� SXUFKDVH� D� KLJK� SURSRUWLRQ� RI� WKHLU�
LQSXW� WRJHWKHU�

����� 7KH� LPSOHPHQWDWLRQ� RI� D� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� PD\� UHTXLUH� WKH� H[FKDQJH� RI� FRPPHUFLDOO\�
VHQVLWLYH� LQIRUPDWLRQ� VXFK� DV� SXUFKDVH� SULFHV� DQG� YROXPHV�� 7KH� H[FKDQJH� RI� VXFK� LQIRUPDWLRQ� PD\�
IDFLOLWDWH� FRRUGLQDWLRQ�ZLWK� UHJDUG� WR� VDOHV� SULFHV� DQG� RXWSXW� DQG� WKXV� OHDG� WR� D� FROOXVLYH� RXWFRPH� RQ�
WKH�VHOOLQJ�PDUNHWV��6SLOO�RYHU�HIIHFWV� IURP� WKH�H[FKDQJH�RI� FRPPHUFLDOO\� VHQVLWLYH� LQIRUPDWLRQ�FDQ�� IRU�
H[DPSOH�� EH�PLQLPLVHG�ZKHUH� GDWD� LV� FROODWHG� E\� D� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW�ZKLFK�GRHV� QRW� SDVV�
RQ� WKH� LQIRUPDWLRQ� WR� WKH� SDUWLHV� WKHUHWR�

����� $Q\� QHJDWLYH� HIIHFWV� DULVLQJ� IURP� WKH� H[FKDQJH� RI� LQIRUPDWLRQ� ZLOO� QRW� EH� DVVHVVHG� VHSDUDWHO\� EXW� LQ�
WKH� OLJKW� RI� WKH� RYHUDOO� HIIHFWV� RI� WKH� DJUHHPHQW��:KHWKHU� WKH� H[FKDQJH� RI� LQIRUPDWLRQ� LQ� WKH� FRQWH[W�
RI� D� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� LV� OLNHO\� WR� OHDG� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� VKRXOG� EH�
DVVHVVHG� DFFRUGLQJ� WR� WKH� JXLGDQFH� JLYHQ� LQ� &KDSWHU� ��� ,I� WKH� LQIRUPDWLRQ� H[FKDQJH� GRHV� QRW� H[FHHG�
WKH� VKDULQJ� RI� GDWD� QHFHVVDU\� IRU� WKH� MRLQW� SXUFKDVLQJ� RI� WKH� SURGXFWV� E\� WKH� SDUWLHV� WR� WKH� MRLQW�
SXUFKDVLQJ� DUUDQJHPHQW�� WKHQ� HYHQ� LI� WKH� LQIRUPDWLRQ� H[FKDQJH� KDV� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� WKH� DJUHHPHQW� LV� PRUH� OLNHO\� WR� PHHW� WKH� FULWHULD� RI�
$UWLFOH� ������� WKDQ� LI� WKH� H[FKDQJH� JRHV� EH\RQG� ZKDW� ZDV� QHFHVVDU\� IRU� WKH� MRLQW� SXUFKDVLQJ�

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� (IILFLHQF\� JDLQV

����� -RLQW� SXUFKDVLQJ� DUUDQJHPHQWV� FDQ� JLYH� ULVH� WR� VLJQLILFDQW� HIILFLHQF\� JDLQV�� ,Q� SDUWLFXODU�� WKH\� FDQ� OHDG�
WR� FRVW� VDYLQJV� VXFK� DV� ORZHU�SXUFKDVH�SULFHV�RU� UHGXFHG� WUDQVDFWLRQ�� WUDQVSRUWDWLRQ� DQG� VWRUDJH� FRVWV��
WKHUHE\� IDFLOLWDWLQJ� HFRQRPLHV� RI� VFDOH�� 0RUHRYHU�� MRLQW� SXUFKDVLQJ� DUUDQJHPHQWV� PD\� JLYH� ULVH� WR�
TXDOLWDWLYH� HIILFLHQF\� JDLQV� E\� OHDGLQJ� VXSSOLHUV� WR� LQQRYDWH� DQG� LQWURGXFH� QHZ� RU� LPSURYHG� SURGXFWV�
RQ� WKH� PDUNHWV�
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������� ,QGLVSHQVDELOLW\

����� 5HVWULFWLRQV�WKDW�JR�EH\RQG�ZKDW� LV�QHFHVVDU\� WR�DFKLHYH�WKH�HIILFLHQF\�JDLQV�JHQHUDWHG�E\�D�SXUFKDVLQJ�
DJUHHPHQW� GR� QRW� PHHW� WKH� FULWHULD� RI� $UWLFOH� �������� $Q� REOLJDWLRQ� WR� SXUFKDVH� H[FOXVLYHO\� WKURXJK�
WKH� FR�RSHUDWLRQ� PD\�� LQ� FHUWDLQ� FDVHV�� EH� LQGLVSHQVDEOH� WR� DFKLHYH� WKH� QHFHVVDU\� YROXPH� IRU� WKH�
UHDOLVDWLRQ� RI� HFRQRPLHV� RI� VFDOH�� +RZHYHU�� VXFK� DQ� REOLJDWLRQ� KDV� WR� EH� DVVHVVHG� LQ� WKH� FRQWH[W� RI�
WKH� LQGLYLGXDO� FDVH�

������� 3DVV�RQ� WR� FRQVXPHUV

����� (IILFLHQF\� JDLQV�� VXFK� DV� FRVW� HIILFLHQFLHV� RU� TXDOLWDWLYH� HIILFLHQFLHV� LQ� WKH� IRUP� RI� WKH� LQWURGXFWLRQ� RI�
QHZ�RU� LPSURYHG�SURGXFWV� RQ� WKH�PDUNHW�� DWWDLQHG� E\� LQGLVSHQVDEOH� UHVWULFWLRQV�PXVW� EH� SDVVHG�RQ� WR�
FRQVXPHUV� WR� DQ� H[WHQW� WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RI� FRPSHWLWLRQ� FDXVHG� E\� WKH� MRLQW�
SXUFKDVLQJ� DUUDQJHPHQW�� +HQFH�� FRVW� VDYLQJV� RU� RWKHU� HIILFLHQFLHV� WKDW� RQO\� EHQHILW� WKH� SDUWLHV� WR�
WKH� MRLQW� SXUFKDVLQJ� DUUDQJHPHQW� ZLOO� QRW� VXIILFH�� &RVW� VDYLQJV� QHHG� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV��
WKDW� LV� WR� VD\�� WKH�SDUWLHV·� FXVWRPHUV��7R� WDNH�D�QRWDEOH� H[DPSOH�� WKLV�SDVV�RQ�PD\�RFFXU� WKURXJK� ORZHU�
SULFHV� RQ� WKH� VHOOLQJ� PDUNHWV�� /RZHU� SXUFKDVLQJ� SULFHV� UHVXOWLQJ� IURP� WKH� PHUH� H[HUFLVH� RI� EX\LQJ�
SRZHU� DUH� QRW� OLNHO\� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV� LI� WKH� SXUFKDVHUV� WRJHWKHU� KDYH�PDUNHW� SRZHU� RQ�
WKH� VHOOLQJ� PDUNHWV�� DQG� WKXV� GR� QRW� PHHW� WKH� FULWHULD� RI� $UWLFOH� �������� 0RUHRYHU�� WKH� KLJKHU� WKH�
PDUNHW� SRZHU� RI� WKH� SDUWLHV� RQ� WKH� VHOOLQJ� PDUNHW� RU� PDUNHWV� WKH� OHVV� OLNHO\� WKH\� ZLOO� SDVV� RQ� WKH�
HIILFLHQF\� JDLQV� WR� FRQVXPHUV� WR� DQ� H[WHQW� WKDW�ZRXOG� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

������� 1R� HOLPLQDWLRQ� RI� FRPSHWLWLRQ

����� 7KH�FULWHULD�RI�$UWLFOH�������� FDQQRW�EH� IXOILOOHG� LI� WKH�SDUWLHV�DUH�DIIRUGHG� WKH�SRVVLELOLW\�RI�HOLPLQDWLQJ�
FRPSHWLWLRQ� LQ� UHVSHFW� RI� D� VXEVWDQWLDO� SDUW� RI� WKH� SURGXFWV� LQ� TXHVWLRQ�� 7KDW� DVVHVVPHQW� KDV� WR� FRYHU�
ERWK� SXUFKDVLQJ� DQG� VHOOLQJ� PDUNHWV�

����� ([DPSOHV

����� -RLQW� SXUFKDVLQJ� E\� VPDOO� FRPSDQLHV� ZLWK� PRGHUDWH� FRPELQHG� PDUNHW� VKDUHV

([DPSOH� �

6LWXDWLRQ�� ���� VPDOO� UHWDLOHUV� FRQFOXGH� DQ� DJUHHPHQW� WR� IRUP� D� MRLQW� SXUFKDVLQJ�RUJDQLVDWLRQ��7KH\�
DUH� REOLJHG� WR� SXUFKDVH� D� PLQLPXP� YROXPH� WKURXJK� WKH� RUJDQLVDWLRQ�� ZKLFK� DFFRXQWV� IRU� URXJKO\�
����� RI� HDFK� UHWDLOHU·V� WRWDO� FRVWV�� 7KH� UHWDLOHUV� FDQ� SXUFKDVH� PRUH� WKDQ� WKH� PLQLPXP� YROXPH�
WKURXJK� WKH� RUJDQLVDWLRQ�� DQG� WKH\� PD\� DOVR� SXUFKDVH� RXWVLGH� WKH� FR�RSHUDWLRQ�� 7KH\� KDYH� D�
FRPELQHG� PDUNHW� VKDUH� RI� ����� RQ� ERWK� WKH� SXUFKDVLQJ� DQG� WKH� VHOOLQJ� PDUNHWV�� &RPSDQ\� $�
DQG� &RPSDQ\� %� DUH� WKHLU� WZR� ODUJH� FRPSHWLWRUV�� &RPSDQ\� $� KDV� D� ����� VKDUH� RQ� ERWK� WKH�
SXUFKDVLQJ� DQG� VHOOLQJ� PDUNHWV�� &RPSDQ\� %� ������ 7KHUH� DUH� QR� EDUULHUV� ZKLFK� ZRXOG� SUHYHQW�
WKH� UHPDLQLQJ� VPDOOHU� FRPSHWLWRUV� IURP� DOVR� IRUPLQJ� D� SXUFKDVLQJ� JURXS�� 7KH� ���� UHWDLOHUV�
DFKLHYH� VXEVWDQWLDO� FRVW� VDYLQJV�E\� YLUWXH�RI� SXUFKDVLQJ� MRLQWO\� WKURXJK� WKH� SXUFKDVLQJ�RUJDQLVDWLRQ�

$QDO\VLV�� 7KH� UHWDLOHUV�KDYH� D�PRGHUDWH�PDUNHW� SRVLWLRQ� RQ� WKH� SXUFKDVLQJ� DQG� WKH� VHOOLQJ�PDUNHWV��
)XUWKHUPRUH�� WKH� FR�RSHUDWLRQ� EULQJV� DERXW� VRPH� HFRQRPLHV� RI� VFDOH�� (YHQ� WKRXJK� WKH� UHWDLOHUV�
DFKLHYH� D� KLJK� GHJUHH� RI� FRPPRQDOLW\� RI� FRVWV�� WKH\� DUH� XQOLNHO\� WR� KDYH� PDUNHW� SRZHU� RQ� WKH�
VHOOLQJ�PDUNHW�GXH� WR� WKH�PDUNHW�SUHVHQFH�RI�&RPSDQLHV�$�DQG�%��ZKLFK�DUH�ERWK� LQGLYLGXDOO\� ODUJHU�
WKDQ� WKH� MRLQW� SXUFKDVLQJ� RUJDQLVDWLRQ�� &RQVHTXHQWO\�� WKH� UHWDLOHUV� DUH� XQOLNHO\� WR� FRRUGLQDWH� WKHLU�
EHKDYLRXU� DQG� UHDFK� D� FROOXVLYH� RXWFRPH�� 7KH� IRUPDWLRQ� RI� WKH� MRLQW� SXUFKDVLQJ� RUJDQLVDWLRQ� LV�
WKHUHIRUH� XQOLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� �������

����� &RPPRQDOLW\� RI� FRVWV� DQG� PDUNHW� SRZHU� RQ� WKH� VHOOLQJ� PDUNHW

([DPSOH� �

6LWXDWLRQ�� 7ZR� VXSHUPDUNHW� FKDLQV� FRQFOXGH� DQ� DJUHHPHQW� WR� MRLQWO\� SXUFKDVH� SURGXFWV� ZKLFK�
DFFRXQW� IRU� URXJKO\� ����� RI� WKHLU� YDULDEOH� FRVWV�� 2Q� WKH� UHOHYDQW� SXUFKDVLQJ� PDUNHWV� IRU� WKH
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GLIIHUHQW� FDWHJRULHV� RI� SURGXFWV� WKH� SDUWLHV� KDYH� FRPELQHG� PDUNHW� VKDUHV� EHWZHHQ� ����� DQG� ������
2Q� WKH� UHOHYDQW� VHOOLQJ� PDUNHW� WKH\� KDYH� D� FRPELQHG� PDUNHW� VKDUH� RI� ������ 7KHUH� DUH� IRXU� RWKHU�
VLJQLILFDQW� UHWDLOHUV� HDFK� ZLWK� D� ����� PDUNHW� VKDUH�� 0DUNHW� HQWU\� LV� QRW� OLNHO\�

$QDO\VLV�� ,W� LV� OLNHO\� WKDW� WKLV� SXUFKDVLQJ� DJUHHPHQW�ZRXOG� JLYH� WKH� SDUWLHV� WKH� DELOLW\� WR� FRRUGLQDWH�
WKHLU� EHKDYLRXU� RQ� WKH� VHOOLQJ� PDUNHW�� WKHUHE\� OHDGLQJ� WR� D� FROOXVLYH� RXWFRPH�� 7KH� SDUWLHV� KDYH�
PDUNHW� SRZHU� RQ� WKH� VHOOLQJ� PDUNHW� DQG� WKH� SXUFKDVLQJ� DJUHHPHQW� JLYHV� ULVH� WR� D� VLJQLILFDQW�
FRPPRQDOLW\� RI� FRVWV�� 0RUHRYHU�� PDUNHW� HQWU\� LV� XQOLNHO\�� 7KH� LQFHQWLYH� IRU� WKH� SDUWLHV� WR� FRRUä
GLQDWH� WKHLU� EHKDYLRXU� ZRXOG� EH� UHLQIRUFHG� LI� WKHLU� FRVW� VWUXFWXUHV� ZHUH� DOUHDG\� VLPLODU� SULRU� WR�
FRQFOXGLQJ� WKH� DJUHHPHQW�� 0RUHRYHU�� VLPLODU�PDUJLQV� RI� WKH� SDUWLHV� ZRXOG� IXUWKHU� LQFUHDVH� WKH� ULVN�
RI� D� FROOXVLYH�RXWFRPH��7KLV� DJUHHPHQW�DOVR� FUHDWHV� WKH� ULVN� WKDW�E\� WKH�SDUWLHV·�ZLWKKROGLQJ�GHPDQG�
DQG�� FRQVHTXHQWO\�� DV� D� UHVXOW� RI� UHGXFHG�TXDQWLW\��GRZQVWUHDP� VHOOLQJ�SULFHV�ZRXOG� LQFUHDVH��+HQFH��
WKH� SXUFKDVLQJ� DJUHHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH�
PHDQLQJ� RI� $UWLFOH� �������� (YHQ� WKRXJK� WKH� DJUHHPHQW� LV� YHU\� OLNHO\� WR� JLYH� ULVH� WR� HIILFLHQF\�
JDLQV� LQ� WKH� IRUP� RI� FRVW� VDYLQJV�� GXH� WR� WKH� SDUWLHV·� VLJQLILFDQW� PDUNHW� SRZHU� RQ� WKH� VHOOLQJ�
PDUNHW�� WKHVH� DUH� XQOLNHO\� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW� WKDW� ZRXOG� RXWZHLJK� WKH�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� 7KHUHIRUH�� WKH� SXUFKDVLQJ� DJUHHPHQW� LV� XQOLNHO\� WR� IXOILO� WKH�
FULWHULD� RI� $UWLFOH� �������

����� 3DUWLHV� DFWLYH� LQ� GLIIHUHQW� JHRJUDSKLF� PDUNHWV

([DPSOH� �

6LWXDWLRQ�� 6L[� ODUJH� UHWDLOHUV�� ZKLFK� DUH� HDFK� EDVHG� LQ� D� GLIIHUHQW� 0HPEHU� 6WDWH�� IRUP� D� SXUFKDVLQJ�
JURXS� WR� EX\� VHYHUDO� EUDQGHG� GXUXP�ZKHDW� IORXU�EDVHG� SURGXFWV� MRLQWO\�� 7KH� SDUWLHV� DUH� DOORZHG� WR�
SXUFKDVH�RWKHU� VLPLODU� EUDQGHG� SURGXFWV� RXWVLGH� WKH� FR�RSHUDWLRQ��0RUHRYHU�� ILYH�RI� WKHP� DOVR� RIIHU�
VLPLODU�SULYDWH� ODEHO�SURGXFWV��7KH�PHPEHUV�RI� WKH�SXUFKDVLQJ�JURXS�KDYH�D� FRPELQHG�PDUNHW� VKDUH�
RI� DSSUR[LPDWHO\� ����� RQ� WKH� UHOHYDQW� SXUFKDVLQJ�PDUNHW�� ZKLFK� LV� 8QLRQ�ZLGH�� ,Q� WKH� SXUFKDVLQJ�
PDUNHW� WKHUH�DUH� WKUHH�RWKHU� ODUJH�SOD\HUV�RI� VLPLODU�VL]H��(DFK�RI� WKH�SDUWLHV� WR� WKH�SXUFKDVLQJ�JURXS�
KDV� D� PDUNHW� VKDUH� EHWZHHQ� ����� DQG� ����� RQ� WKH� QDWLRQDO� VHOOLQJ� PDUNHWV� RQ� ZKLFK� WKH\� DUH�
DFWLYH��1RQH� RI� WKHP� LV� DFWLYH� LQ� D�0HPEHU� 6WDWH�ZKHUH� DQRWKHU�PHPEHU� RI� WKH� JURXS� LV� DFWLYH��7KH�
SDUWLHV� DUH� QRW� SRWHQWLDO� HQWUDQWV� WR� HDFK� RWKHU·V� PDUNHWV�

$QDO\VLV�� 7KH� SXUFKDVLQJ� JURXS� ZLOO� EH� DEOH� WR� FRPSHWH� ZLWK� WKH� RWKHU� H[LVWLQJ� PDMRU� SOD\HUV� RQ�
WKH� SXUFKDVLQJ� PDUNHW�� 7KH� VHOOLQJ� PDUNHWV� DUH� PXFK� VPDOOHU� �LQ� WXUQRYHU� DQG� JHRJUDSKLF� VFRSH��
WKDQ� WKH� 8QLRQ�ZLGH� SXUFKDVLQJ�PDUNHW� DQG� LQ� WKRVH� PDUNHWV� VRPH� RI� WKH� PHPEHUV� RI� WKH� JURXS�
PD\� KDYH� PDUNHW� SRZHU�� (YHQ� LI� WKH� PHPEHUV� RI� WKH� SXUFKDVLQJ� JURXS� KDYH� D� FRPELQHG� PDUNHW�
VKDUH� RI� PRUH� WKDQ� ����� RQ� WKH� SXUFKDVLQJ� PDUNHW�� WKH� SDUWLHV� DUH� XQOLNHO\� WR� FRRUGLQDWH� WKHLU�
FRQGXFW� DQG� FROOXGH� RQ� WKH� VHOOLQJ� PDUNHWV� VLQFH� WKH\� DUH� QHLWKHU� DFWXDO� QRU� SRWHQWLDO� FRPSHWLWRUV�
RQ� WKH� GRZQVWUHDP� PDUNHWV�� &RQVHTXHQWO\�� WKH� SXUFKDVLQJ� JURXS� LV� QRW� OLNHO\� WR� JLYH� ULVH� WR�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

����� ,QIRUPDWLRQ� H[FKDQJH

([DPSOH� �

6LWXDWLRQ�� 7KUHH� FRPSHWLQJ� PDQXIDFWXUHUV� $�� %� DQG� &� HQWUXVW� DQ� LQGHSHQGHQW� MRLQW� SXUFKDVLQJ�
RUJDQLVDWLRQ� ZLWK� WKH� SXUFKDVH� RI� SURGXFW� =�� ZKLFK� LV� DQ� LQWHUPHGLDU\� SURGXFW� XVHG� E\� WKH� WKUHH�
SDUWLHV� IRU� WKHLU� SURGXFWLRQ� RI� WKH� ILQDO� SURGXFW� ;�� 7KH� FRVWV� RI� =� DUH� QRW� D� VLJQLILFDQW� FRVW� IDFWRU�
IRU� WKH�SURGXFWLRQ�RI�;��7KH� MRLQW�SXUFKDVLQJ�RUJDQLVDWLRQ�GRHV�QRW� FRPSHWH�ZLWK� WKH�SDUWLHV�RQ� WKH�
VHOOLQJ�PDUNHW� IRU�;��$OO� LQIRUPDWLRQ�QHFHVVDU\� IRU� WKH� SXUFKDVHV� �IRU� H[DPSOH�TXDOLW\� VSHFLILFDWLRQV��
TXDQWLWLHV�� GHOLYHU\� GDWHV�� PD[LPXP� SXUFKDVH� SULFHV�� LV� RQO\� GLVFORVHG� WR� WKH� MRLQW� SXUFKDVLQJ�
RUJDQLVDWLRQ�� QRW� WR� WKH� RWKHU� SDUWLHV�� 7KH� MRLQW� SXUFKDVLQJ� RUJDQLVDWLRQ� DJUHHV� WKH� SXUFKDVLQJ�
SULFHV� ZLWK� WKH� VXSSOLHUV�� $�� %� DQG� &� KDYH� D� FRPELQHG� PDUNHW� VKDUH� RI� ����� RQ� HDFK� RI� WKH�
SXUFKDVLQJ� DQG� VHOOLQJ� PDUNHWV�� 7KH\� KDYH� VL[� FRPSHWLWRUV� LQ� WKH� SXUFKDVLQJ� DQG� VHOOLQJ� PDUNHWV��
WZR� RI� ZKLFK� KDYH� D� PDUNHW� VKDUH� RI� �����
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$QDO\VLV�� 6LQFH� WKHUH� LV� QR� GLUHFW� LQIRUPDWLRQ� H[FKDQJH� EHWZHHQ� WKH� SDUWLHV�� WKH� WUDQVIHU� RI� WKH�
LQIRUPDWLRQ� QHFHVVDU\� IRU� WKH� SXUFKDVHV� WR� WKH� MRLQW� SXUFKDVLQJ�RUJDQLVDWLRQ� LV� XQOLNHO\� WR� OHDG� WR� D�
FROOXVLYH� RXWFRPH�� &RQVHTXHQWO\�� WKH� H[FKDQJH� RI� LQIRUPDWLRQ� LV� XQOLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

��� $*5((0(176� 21� &200(5&,$/,6$7,21

����� 'HILQLWLRQ

����� &RPPHUFLDOLVDWLRQ�DJUHHPHQWV� LQYROYH�FR�RSHUDWLRQ�EHWZHHQ�FRPSHWLWRUV� LQ� WKH� VHOOLQJ��GLVWULEXWLRQ�RU�
SURPRWLRQ� RI� WKHLU� VXEVWLWXWH� SURGXFWV�� 7KLV� W\SH� RI� DJUHHPHQW� FDQ� KDYH� ZLGHO\� YDU\LQJ� VFRSH��
GHSHQGLQJ� RQ� WKH� FRPPHUFLDOLVDWLRQ� IXQFWLRQV� ZKLFK� DUH� FRYHUHG� E\� WKH� FR�RSHUDWLRQ�� $W� RQH� HQG�
RI� WKH� VSHFWUXP�� MRLQW� VHOOLQJ� DJUHHPHQWV�PD\� OHDG� WR� D� MRLQW� GHWHUPLQDWLRQ� RI� DOO� FRPPHUFLDO� DVSHFWV�
UHODWHG� WR� WKH� VDOH�RI� WKH�SURGXFW�� LQFOXGLQJ�SULFH��$W� WKH�RWKHU� HQG�� WKHUH�DUH�PRUH� OLPLWHG� DJUHHPHQWV�
WKDW� RQO\� DGGUHVV� RQH� VSHFLILF� FRPPHUFLDOLVDWLRQ� IXQFWLRQ�� VXFK� DV� GLVWULEXWLRQ�� DIWHU�VDOHV� VHUYLFH�� RU�
DGYHUWLVLQJ�

����� $Q� LPSRUWDQW� FDWHJRU\� RI� WKRVH� PRUH� OLPLWHG� DJUHHPHQWV� LV� GLVWULEXWLRQ� DJUHHPHQWV�� 7KH� %ORFN�
([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV� DQG� *XLGHOLQHV� RQ� 9HUWLFDO� 5HVWUDLQWV� JHQHUDOO\� FRYHU�
GLVWULEXWLRQ� DJUHHPHQWV� XQOHVV� WKH� SDUWLHV� WR� WKH� DJUHHPHQW� DUH� DFWXDO� RU� SRWHQWLDO� FRPSHWLWRUV�� ,I� WKH�
SDUWLHV� DUH� FRPSHWLWRUV�� WKH� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV� RQO\� FRYHUV� QRQ��
UHFLSURFDO� YHUWLFDO� DJUHHPHQWV� EHWZHHQ� FRPSHWLWRUV�� LI� �D�� WKH� VXSSOLHU� LV� D� PDQXIDFWXUHU� DQG� D�
GLVWULEXWRU� RI� JRRGV�� ZKLOH� WKH� EX\HU� LV� D� GLVWULEXWRU� DQG� QRW� D� FRPSHWLQJ� XQGHUWDNLQJ� DW� WKH� PDQXä
IDFWXULQJ� OHYHO� RU�� �E�� WKH� VXSSOLHU� LV� D� SURYLGHU� RI� VHUYLFHV� DW� VHYHUDO� OHYHOV� RI� WUDGH�� ZKLOH� WKH� EX\HU�
SURYLGHV� LWV�JRRGV�RU� VHUYLFHV�DW� WKH� UHWDLO� OHYHO� DQG�GRHV�QRW�SURYLGH�FRPSHWLQJ� VHUYLFHV�DW� WKH� OHYHO�RI�
WUDGH� ZKHUH� LW� SXUFKDVHV� WKH� FRQWUDFW� VHUYLFHV�����

����� ,I� FRPSHWLWRUV�DJUHH� WR�GLVWULEXWH� WKHLU�VXEVWLWXWH�SURGXFWV�RQ�D�UHFLSURFDO�EDVLV� �LQ�SDUWLFXODU�LI� WKH\�GR�
VR� RQ� GLIIHUHQW� JHRJUDSKLF�PDUNHWV�� WKHUH� LV� D� SRVVLELOLW\� LQ� FHUWDLQ� FDVHV� WKDW� WKH� DJUHHPHQWV� KDYH� DV�
WKHLU� REMHFW� RU� HIIHFW� WKH� SDUWLWLRQLQJ� RI� PDUNHWV� EHWZHHQ� WKH� SDUWLHV� RU� WKDW� WKH\� OHDG� WR� D� FROOXVLYH�
RXWFRPH�� 7KH� VDPH� FDQ� EH� WUXH� IRU� QRQ�UHFLSURFDO� DJUHHPHQWV� EHWZHHQ� FRPSHWLWRUV�� 5HFLSURFDO�
DJUHHPHQWV� DQG� QRQ�UHFLSURFDO� DJUHHPHQWV� EHWZHHQ� FRPSHWLWRUV� WKXV� KDYH� ILUVW� WR� EH� DVVHVVHG�
DFFRUGLQJ� WR� WKH� SULQFLSOHV� VHW� RXW� LQ� WKLV� &KDSWHU�� ,I� WKDW� DVVHVVPHQW� OHDGV� WR� WKH� FRQFOXVLRQ� WKDW�
FR�RSHUDWLRQ� EHWZHHQ� FRPSHWLWRUV� LQ� WKH� DUHD� RI� GLVWULEXWLRQ� ZRXOG� LQ� SULQFLSOH� EH� DFFHSWDEOH�� D�
IXUWKHU� DVVHVVPHQW� ZLOO� EH� QHFHVVDU\� WR� H[DPLQH� WKH� YHUWLFDO� UHVWUDLQWV� LQFOXGHG� LQ� VXFK� DJUHHPHQWV��
7KDW� VHFRQG� VWHS� RI� WKH� DVVHVVPHQW� VKRXOG� EH� EDVHG� RQ� WKH� SULQFLSOHV� VHW� RXW� LQ� WKH� *XLGHOLQHV� RQ�
9HUWLFDO� 5HVWUDLQWV�

����� $� IXUWKHU� GLVWLQFWLRQ� VKRXOG� EH� GUDZQ� EHWZHHQ� DJUHHPHQWV� ZKHUH� WKH� SDUWLHV� DJUHH� RQO\� RQ� MRLQW�
FRPPHUFLDOLVDWLRQ� DQG� DJUHHPHQWV� ZKHUH� WKH� FRPPHUFLDOLVDWLRQ� LV� UHODWHG� WR� DQRWKHU� W\SH� RI� FR��
RSHUDWLRQ� XSVWUHDP�� VXFK� DV� MRLQW� SURGXFWLRQ� RU� MRLQW� SXUFKDVLQJ��:KHQ� DQDO\VLQJ� FRPPHUFLDOLVDWLRQ�
DJUHHPHQWV� FRPELQLQJ� GLIIHUHQW� VWDJHV� RI� FR�RSHUDWLRQ� LW� LV� QHFHVVDU\� WR� GHWHUPLQH� WKH� FHQWUH� RI�
JUDYLW\� RI� WKH� FR�RSHUDWLRQ� LQ� DFFRUGDQFH� ZLWK� SDUDJUDSKV� ��� DQG� ���

����� 5HOHYDQW� PDUNHWV

����� 7R� DVVHVV� WKH� FRPSHWLWLYH� UHODWLRQVKLS� EHWZHHQ� WKH� SDUWLHV�� WKH� UHOHYDQW� SURGXFW� DQG� JHRJUDSKLF�
PDUNHW� RU� PDUNHWV� GLUHFWO\� FRQFHUQHG� E\� WKH� FR�RSHUDWLRQ� �WKDW� LV� WR� VD\�� WKH� PDUNHW� RU� PDUNHWV� WR�
ZKLFK� WKH� SURGXFWV� VXEMHFW� WR� WKH� DJUHHPHQW� EHORQJ�� KDYH� WR� EH� GHILQHG�� $V� D� FRPPHUFLDOLVDWLRQ�
DJUHHPHQW� LQ� RQH� PDUNHW� PD\� DOVR� DIIHFW� WKH� FRPSHWLWLYH� EHKDYLRXU� RI� WKH� SDUWLHV� LQ� D� QHLJKERXULQJ�
PDUNHW� ZKLFK� LV� FORVHO\� UHODWHG� WR� WKH� PDUNHW� GLUHFWO\� FRQFHUQHG� E\� WKH� FR�RSHUDWLRQ�� DQ\� VXFK�
QHLJKERXULQJ� PDUNHW� DOVR� QHHGV� WR� EH� GHILQHG�� 7KH� QHLJKERXULQJ� PDUNHW� PD\� EH� KRUL]RQWDOO\� RU�
YHUWLFDOO\� UHODWHG� WR� WKH� PDUNHW� ZKHUH� WKH� FR�RSHUDWLRQ� WDNHV� SODFH�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� $UWLFOH� ����� RI� WKH� %ORFN� ([HPSWLRQ� 5HJXODWLRQ� RQ� 9HUWLFDO� 5HVWUDLQWV�



����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� 0DLQ� FRPSHWLWLRQ� FRQFHUQV

����� &RPPHUFLDOLVDWLRQ� DJUHHPHQWV� FDQ� OHDG� WR� UHVWULFWLRQV� RI� FRPSHWLWLRQ� LQ� VHYHUDO�ZD\V�� )LUVW�� DQG�PRVW�
REYLRXVO\�� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV� PD\� OHDG� WR� SULFH� IL[LQJ�

����� 6HFRQGO\�� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV�PD\� DOVR� IDFLOLWDWH� RXWSXW� OLPLWDWLRQ�� EHFDXVH� WKH� SDUWLHV�PD\�
GHFLGH� RQ� WKH� YROXPH� RI� SURGXFWV� WR� EH� SXW� RQ� WKH� PDUNHW�� WKHUHIRUH� UHVWULFWLQJ� VXSSO\�

����� 7KLUGO\�� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV� PD\� EHFRPH� D� PHDQV� IRU� WKH� SDUWLHV� WR� GLYLGH� WKH� PDUNHWV� RU�
WR� DOORFDWH� RUGHUV� RU� FXVWRPHUV�� IRU� H[DPSOH� LQ� FDVHV�ZKHUH� WKH� SDUWLHV·� SURGXFWLRQ� SODQWV� DUH� ORFDWHG�
LQ� GLIIHUHQW� JHRJUDSKLF� PDUNHWV� RU� ZKHQ� WKH� DJUHHPHQWV� DUH� UHFLSURFDO�

����� )LQDOO\�� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV� PD\� DOVR� OHDG� WR� DQ� H[FKDQJH� RI� VWUDWHJLF� LQIRUPDWLRQ� UHODWLQJ�
WR� DVSHFWV�ZLWKLQ� RU� RXWVLGH� WKH� VFRSH� RI� WKH� FR�RSHUDWLRQ� RU� WR� FRPPRQDOLW\� RI� FRVWV� ²� LQ� SDUWLFXODU�
ZLWK� UHJDUG� WR� DJUHHPHQWV� QRW� HQFRPSDVVLQJ� SULFH� IL[LQJ� ²� ZKLFK�PD\� UHVXOW� LQ� D� FROOXVLYH� RXWFRPH�

������� 5HVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW

����� 3ULFH� IL[LQJ� LV� RQH� RI� WKH� PDMRU� FRPSHWLWLRQ� FRQFHUQV� DULVLQJ� IURP� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV�
EHWZHHQ� FRPSHWLWRUV��$JUHHPHQWV� OLPLWHG� WR� MRLQW� VHOOLQJ� JHQHUDOO\�KDYH� WKH�REMHFW�RI� FRRUGLQDWLQJ� WKH�
SULFLQJ� SROLF\� RI� FRPSHWLQJ� PDQXIDFWXUHUV� RU� VHUYLFH� SURYLGHUV�� 6XFK� DJUHHPHQWV� PD\� QRW� RQO\�
HOLPLQDWH� SULFH� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� RQ� VXEVWLWXWH� SURGXFWV� EXW� PD\� DOVR� UHVWULFW� WKH�
WRWDO� YROXPH� RI� SURGXFWV� WR� EH� GHOLYHUHG� E\� WKH� SDUWLHV� ZLWKLQ� WKH� IUDPHZRUN� RI� D� V\VWHP� IRU�
DOORFDWLQJ� RUGHUV�� 6XFK� DJUHHPHQWV� DUH� WKHUHIRUH� OLNHO\� WR� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW�

����� 7KDW� DVVHVVPHQW� GRHV� QRW� FKDQJH� LI� WKH� DJUHHPHQW� LV� QRQ�H[FOXVLYH� �WKDW� LV� WR� VD\�� ZKHUH� WKH� SDUWLHV�
DUH� IUHH� WR� VHOO� LQGLYLGXDOO\� RXWVLGH� WKH� DJUHHPHQW��� DV� ORQJ� DV� LW� FDQ� EH� FRQFOXGHG� WKDW� WKH� DJUHHPHQW�
ZLOO� OHDG� WR� DQ� RYHUDOO� FRRUGLQDWLRQ� RI� WKH� SULFHV� FKDUJHG� E\� WKH� SDUWLHV�

����� $QRWKHU� VSHFLILF� FRPSHWLWLRQ� FRQFHUQ� UHODWHG� WR� GLVWULEXWLRQ� DUUDQJHPHQWV� EHWZHHQ� SDUWLHV� ZKLFK� DUH�
DFWLYH� LQ� GLIIHUHQW� JHRJUDSKLF�PDUNHWV� LV� WKDW� WKH\� FDQ� EH� DQ� LQVWUXPHQW� RI�PDUNHW� SDUWLWLRQLQJ�� ,I� WKH�
SDUWLHV�XVH� D� UHFLSURFDO�GLVWULEXWLRQ�DJUHHPHQW� WR� GLVWULEXWH� HDFK�RWKHU·V� SURGXFWV� LQ� RUGHU� WR� HOLPLQDWH�
DFWXDO� RU� SRWHQWLDO� FRPSHWLWLRQ� EHWZHHQ� WKHP� E\� GHOLEHUDWHO\� DOORFDWLQJ� PDUNHWV� RU� FXVWRPHUV�� WKH�
DJUHHPHQW� LV� OLNHO\� WR�KDYH�DV� LWV� REMHFW� D� UHVWULFWLRQ�RI� FRPSHWLWLRQ�� ,I� WKH�DJUHHPHQW� LV�QRW� UHFLSURFDO��
WKH� ULVN�RI�PDUNHW�SDUWLWLRQLQJ� LV� OHVV�SURQRXQFHG�� ,W� LV�QHFHVVDU\��KRZHYHU�� WR� DVVHVV�ZKHWKHU� WKH�QRQ��
UHFLSURFDO� DJUHHPHQW� FRQVWLWXWHV� WKH� EDVLV� IRU� D� PXWXDO� XQGHUVWDQGLQJ� WR� DYRLG� HQWHULQJ� HDFK� RWKHU
V�
PDUNHWV�

������� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ

����� $� FRPPHUFLDOLVDWLRQ� DJUHHPHQW� LV� QRUPDOO\� QRW� OLNHO\� WR� JLYH� ULVH� WR� FRPSHWLWLRQ� FRQFHUQV� LI� LW� LV�
REMHFWLYHO\� QHFHVVDU\� WR� DOORZ� RQH� SDUW\� WR� HQWHU� D� PDUNHW� LW� FRXOG� QRW� KDYH� HQWHUHG� LQGLYLGXDOO\� RU�
ZLWK� D� PRUH� OLPLWHG� QXPEHU� RI� SDUWLHV� WKDQ� DUH� HIIHFWLYHO\� WDNLQJ� SDUW� LQ� WKH� FR�RSHUDWLRQ�� IRU�
H[DPSOH�� EHFDXVH� RI� WKH� FRVWV� LQYROYHG�� $� VSHFLILF� DSSOLFDWLRQ� RI� WKLV� SULQFLSOH� ZRXOG� EH� FRQVRUWLD�
DUUDQJHPHQWV� WKDW� DOORZ� WKH� FRPSDQLHV� LQYROYHG� WR� SDUWLFLSDWH� LQ� SURMHFWV� WKDW� WKH\�ZRXOG�QRW� EH� DEOH�
WR� XQGHUWDNH� LQGLYLGXDOO\�� $V� WKH� SDUWLHV� WR� WKH� FRQVRUWLD� DUUDQJHPHQW� DUH� WKHUHIRUH� QRW� SRWHQWLDO�
FRPSHWLWRUV� IRU� LPSOHPHQWLQJ� WKH�SURMHFW�� WKHUH� LV�QR� UHVWULFWLRQ�RI�FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI�
$UWLFOH� �������

����� 6LPLODUO\�� QRW� DOO� UHFLSURFDO� GLVWULEXWLRQ� DJUHHPHQWV� KDYH� DV� WKHLU� REMHFW� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ��
'HSHQGLQJ�RQ� WKH� IDFWV�RI� WKH�FDVH�DW�KDQG��VRPH� UHFLSURFDO�GLVWULEXWLRQ�DJUHHPHQWV�PD\��QHYHUWKHOHVV��
KDYH� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ��7KH�NH\� LVVXH� LQ� DVVHVVLQJ� DQ� DJUHHPHQW�RI� WKLV� W\SH� LV�ZKHWKHU�
WKH� DJUHHPHQW� LQ� TXHVWLRQ� LV� REMHFWLYHO\�QHFHVVDU\� IRU� WKH� SDUWLHV� WR� HQWHU� HDFK�RWKHU·V�PDUNHWV�� ,I� LW� LV�
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WKH� DJUHHPHQW� GRHV� QRW� FUHDWH� FRPSHWLWLRQ� SUREOHPV� RI� D� KRUL]RQWDO� QDWXUH�� +RZHYHU�� LI� WKH�
DJUHHPHQW� UHGXFHV� WKH� GHFLVLRQ�PDNLQJ� LQGHSHQGHQFH� RI� RQH� RI� WKH� SDUWLHV� ZLWK� UHJDUG� WR� HQWHULQJ�
WKH� RWKHU� SDUWLHV·� PDUNHW� RU� PDUNHWV� E\� OLPLWLQJ� LWV� LQFHQWLYHV� WR� GR� VR�� LW� LV� OLNHO\� WR� JLYH� ULVH� WR�
UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ��7KH� VDPH� UHDVRQLQJ� DSSOLHV� WR�QRQ�UHFLSURFDO�DJUHHPHQWV��ZKHUH� WKH�
ULVN� RI� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LV�� KRZHYHU�� OHVV� SURQRXQFHG�

����� 0RUHRYHU�� D� GLVWULEXWLRQ� DJUHHPHQW� FDQ� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LI� LW� FRQWDLQV� YHUWLFDO�
UHVWUDLQWV�� VXFK� DV� UHVWULFWLRQV� RQ� SDVVLYH� VDOHV�� UHVDOH� SULFH� PDLQWHQDQFH�� HWF�

0DUNHW� SRZHU

����� &RPPHUFLDOLVDWLRQ�DJUHHPHQWV�EHWZHHQ� FRPSHWLWRUV� FDQ�RQO\� KDYH� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ� LI�
WKH�SDUWLHV�KDYH� VRPH�GHJUHH�RI�PDUNHW�SRZHU�� ,Q�PRVW� FDVHV�� LW� LV� XQOLNHO\� WKDW�PDUNHW�SRZHU� H[LVWV� LI�
WKH� SDUWLHV� WR� WKH� DJUHHPHQW� KDYH� D� FRPELQHG� PDUNHW� VKDUH� QRW� H[FHHGLQJ� ������ ,Q� DQ\� HYHQW�� LI� WKH�
SDUWLHV·� FRPELQHG�PDUNHW� VKDUH� GRHV� QRW� H[FHHG� ����� LW� LV� OLNHO\� WKDW� WKH� FRQGLWLRQV� RI� $UWLFOH� �������
DUH� IXOILOOHG�

����� ,I� WKH� SDUWLHV·� FRPELQHG� PDUNHW� VKDUH� LV� JUHDWHU� WKDQ� ������ WKHLU� DJUHHPHQW� ZLOO� IDOO� RXWVLGH� WKH� VDIH�
KDUERXU�RI� SDUDJUDSK����� DQG� WKXV� WKH� OLNHO\� LPSDFW�RI� WKH� MRLQW� FRPPHUFLDOLVDWLRQ�DJUHHPHQW�RQ� WKH�
PDUNHW� PXVW� EH� DVVHVVHG�

&ROOXVLYH� RXWFRPH

����� $� MRLQW� FRPPHUFLDOLVDWLRQ� DJUHHPHQW� WKDW� GRHV� QRW� LQYROYH� SULFH� IL[LQJ� LV� DOVR� OLNHO\� WR� JLYH� ULVH� WR�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LI� LW� LQFUHDVHV� WKH� SDUWLHV·� FRPPRQDOLW\� RI� YDULDEOH� FRVWV� WR� D� OHYHO�
ZKLFK� LV� OLNHO\� WR� OHDG� WR� D� FROOXVLYH� RXWFRPH�� 7KLV� LV� OLNHO\� WR� EH� WKH� FDVH� IRU� D� MRLQW� FRPPHUFLDOä
LVDWLRQ�DJUHHPHQW� LI� SULRU� WR� WKH�DJUHHPHQW� WKH�SDUWLHV�DOUHDG\�KDYH�D�KLJK�SURSRUWLRQ�RI� WKHLU�YDULDEOH�
FRVWV� LQ� FRPPRQ� DV� WKH� DGGLWLRQDO� LQFUHPHQW� �WKDW� LV� WR� VD\�� WKH� FRPPHUFLDOLVDWLRQ� FRVWV� RI� WKH�
SURGXFW� VXEMHFW� WR� WKH� DJUHHPHQW�� FDQ� WLS� WKH� EDODQFH� WRZDUGV� D� FROOXVLYH� RXWFRPH�� &RQYHUVHO\�� LI�
WKH� LQFUHPHQW� LV� ODUJH�� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH� PD\� EH� KLJK� HYHQ� LI� WKH� LQLWLDO� OHYHO� RI�
FRPPRQDOLW\� RI� FRVWV� LV� ORZ�

����� 7KH� OLNHOLKRRG�RI� D� FROOXVLYH�RXWFRPH� GHSHQGV� RQ� WKH� SDUWLHV·�PDUNHW� SRZHU� DQG� WKH� FKDUDFWHULVWLFV�RI�
WKH� UHOHYDQW� PDUNHW�� &RPPRQDOLW\� RI� FRVWV� FDQ� RQO\� LQFUHDVH� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH� LI� WKH�
SDUWLHV� KDYH� PDUNHW� SRZHU� DQG� LI� WKH� FRPPHUFLDOLVDWLRQ� FRVWV� FRQVWLWXWH� D� ODUJH� SURSRUWLRQ� RI� WKH�
YDULDEOH� FRVWV� UHODWHG� WR� WKH� SURGXFWV� FRQFHUQHG�� 7KLV� LV�� IRU� H[DPSOH�� QRW� WKH� FDVH� IRU� KRPRJHQHRXV�
SURGXFWV� IRU�ZKLFK� WKH�KLJKHVW� FRVW� IDFWRU� LV� SURGXFWLRQ��+RZHYHU�� FRPPRQDOLW\�RI� FRPPHUFLDOLVDWLRQ�
FRVWV� LQFUHDVHV� WKH� ULVN� RI� D� FROOXVLYH� RXWFRPH� LI� WKH� FRPPHUFLDOLVDWLRQ� DJUHHPHQW� FRQFHUQV� SURGXFWV�
ZKLFK� HQWDLO� FRVWO\� FRPPHUFLDOLVDWLRQ�� IRU� H[DPSOH�� KLJK� GLVWULEXWLRQ� RU� PDUNHWLQJ� FRVWV��
&RQVHTXHQWO\�� MRLQW� DGYHUWLVLQJ� RU� MRLQW� SURPRWLRQ� DJUHHPHQWV� FDQ� DOVR� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� LI� WKRVH� FRVWV� FRQVWLWXWH� D� VLJQLILFDQW� FRVW� IDFWRU�

����� -RLQW� FRPPHUFLDOLVDWLRQ� JHQHUDOO\� LQYROYHV� WKH� H[FKDQJH� RI� VHQVLWLYH� FRPPHUFLDO� LQIRUPDWLRQ��
SDUWLFXODUO\� RQ� PDUNHWLQJ� VWUDWHJ\� DQG� SULFLQJ�� ,Q� PRVW� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV�� VRPH� GHJUHH�
RI� LQIRUPDWLRQ� H[FKDQJH� LV� UHTXLUHG� LQ� RUGHU� WR� LPSOHPHQW� WKH� DJUHHPHQW�� ,W� LV� WKHUHIRUH� QHFHVVDU\� WR�
YHULI\� ZKHWKHU� WKH� LQIRUPDWLRQ� H[FKDQJH� FDQ� JLYH� ULVH� WR� D� FROOXVLYH� RXWFRPH� ZLWK� UHJDUG� WR� WKH�
SDUWLHV·� DFWLYLWLHV�ZLWKLQ� DQG� RXWVLGH� WKH� FR�RSHUDWLRQ�� $Q\� QHJDWLYH� HIIHFWV� DULVLQJ� IURP� WKH� H[FKDQJH�
RI� LQIRUPDWLRQ� ZLOO� QRW� EH� DVVHVVHG� VHSDUDWHO\� EXW� LQ� WKH� OLJKW� RI� WKH� RYHUDOO� HIIHFWV� RI� WKH� DJUHHPHQW�

����� )RU� H[DPSOH�� ZKHUH� WKH� SDUWLHV� WR� D� MRLQW� DGYHUWLVLQJ� DJUHHPHQW� H[FKDQJH� SULFLQJ� LQIRUPDWLRQ�� WKLV�
PD\� OHDG� WR� D� FROOXVLYH� RXWFRPH� ZLWK� UHJDUG� WR� WKH� VDOH� RI� WKH� MRLQWO\� DGYHUWLVHG� SURGXFWV�� ,Q� DQ\�
HYHQW�� WKH� H[FKDQJH� RI� VXFK� LQIRUPDWLRQ� LQ� WKH� FRQWH[W� RI� D� MRLQW� DGYHUWLVLQJ� DJUHHPHQW� JRHV� EH\RQG�
ZKDW�ZRXOG�EH�QHFHVVDU\� WR� LPSOHPHQW� WKDW� DJUHHPHQW��7KH� OLNHO\� UHVWULFWLYH�HIIHFWV� RQ� FRPSHWLWLRQ�RI�
LQIRUPDWLRQ� H[FKDQJH� LQ� WKH� FRQWH[W� RI� FRPPHUFLDOLVDWLRQ� DJUHHPHQWV� ZLOO� GHSHQG� RQ� WKH� FKDUä
DFWHULVWLFV� RI� WKH� PDUNHW� DQG� WKH� GDWD� VKDUHG�� DQG� VKRXOG� EH� DVVHVVHG� LQ� WKH� OLJKW� RI� WKH� JXLGDQFH�
JLYHQ� LQ� &KDSWHU� ��
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����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� (IILFLHQF\� JDLQV

����� &RPPHUFLDOLVDWLRQ� DJUHHPHQWV� FDQ� JLYH� ULVH� WR� VLJQLILFDQW� HIILFLHQF\� JDLQV�� 7KH� HIILFLHQFLHV� WR� EH� WDNHQ�
LQWR� DFFRXQW� ZKHQ� DVVHVVLQJ� ZKHWKHU� D� FRPPHUFLDOLVDWLRQ� DJUHHPHQW� IXOILOV� WKH� FULWHULD� RI�
$UWLFOH� ������� ZLOO� GHSHQG� RQ� WKH� QDWXUH� RI� WKH� DFWLYLW\� DQG� WKH� SDUWLHV� WR� WKH� FR�RSHUDWLRQ�� 3ULFH�
IL[LQJ� FDQ� JHQHUDOO\� QRW� EH� MXVWLILHG�� XQOHVV� LW� LV� LQGLVSHQVDEOH� IRU� WKH� LQWHJUDWLRQ� RI� RWKHU� PDUNHWLQJ�
IXQFWLRQV�� DQG� WKLV� LQWHJUDWLRQ� ZLOO� JHQHUDWH� VXEVWDQWLDO� HIILFLHQFLHV�� -RLQW� GLVWULEXWLRQ� FDQ� JHQHUDWH�
VLJQLILFDQW� HIILFLHQFLHV�� VWHPPLQJ� IURP� HFRQRPLHV� RI� VFDOH� RU� VFRSH�� HVSHFLDOO\� IRU� VPDOOHU� SURGXFHUV�

����� ,Q� DGGLWLRQ�� WKH� HIILFLHQF\� JDLQV� PXVW� QRW� EH� VDYLQJV� ZKLFK� UHVXOW� RQO\� IURP� WKH� HOLPLQDWLRQ� RI� FRVWV�
WKDW� DUH� LQKHUHQWO\� SDUW� RI� FRPSHWLWLRQ�� EXW�PXVW� UHVXOW� IURP� WKH� LQWHJUDWLRQ� RI� HFRQRPLF� DFWLYLWLHV��$�
UHGXFWLRQ� RI� WUDQVSRUW� FRVW� ZKLFK� LV� RQO\� D� UHVXOW� RI� FXVWRPHU� DOORFDWLRQ� ZLWKRXW� DQ\� LQWHJUDWLRQ� RI�
WKH� ORJLVWLFDO� V\VWHP� FDQ� WKHUHIRUH� QRW� EH� UHJDUGHG� DV� DQ� HIILFLHQF\� JDLQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� �������

����� (IILFLHQF\� JDLQV�PXVW� EH� GHPRQVWUDWHG� E\� WKH� SDUWLHV� WR� WKH� DJUHHPHQW�� $Q� LPSRUWDQW� HOHPHQW� LQ� WKLV�
UHVSHFW�ZRXOG�EH� WKH�FRQWULEXWLRQ�E\� WKH�SDUWLHV�RI� VLJQLILFDQW�FDSLWDO�� WHFKQRORJ\��RU�RWKHU�DVVHWV��&RVW�
VDYLQJV� WKURXJK� UHGXFHG� GXSOLFDWLRQ� RI� UHVRXUFHV� DQG� IDFLOLWLHV� FDQ� DOVR� EH� DFFHSWHG�� +RZHYHU�� LI� WKH�
MRLQW� FRPPHUFLDOLVDWLRQ� UHSUHVHQWV� QR�PRUH� WKDQ� D� VDOHV� DJHQF\�ZLWKRXW� DQ\� LQYHVWPHQW�� LW� LV� OLNHO\� WR�
EH� D� GLVJXLVHG� FDUWHO� DQG� DV� VXFK� XQOLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������

������� ,QGLVSHQVDELOLW\

����� 5HVWULFWLRQV� WKDW� JR� EH\RQG�ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� D� FRPPHUä
FLDOLVDWLRQ� DJUHHPHQW� GR� QRW� IXOILO� WKH� FULWHULD� RI� $UWLFOH� �������� 7KH� TXHVWLRQ� RI� LQGLVSHQVDELOLW\� LV�
HVSHFLDOO\� LPSRUWDQW� IRU� WKRVH� DJUHHPHQWV� LQYROYLQJ� SULFH� IL[LQJ� RU�PDUNHW� DOORFDWLRQ��ZKLFK� FDQ� RQO\�
XQGHU� H[FHSWLRQDO� FLUFXPVWDQFHV� EH� FRQVLGHUHG� LQGLVSHQVDEOH�

������� 3DVV�RQ� WR� FRQVXPHUV

����� (IILFLHQF\� JDLQV� DWWDLQHG� E\� LQGLVSHQVDEOH� UHVWULFWLRQV� PXVW� EH� SDVVHG� RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW�
WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� FDXVHG� E\� WKH� FRPPHUFLDOLVDWLRQ� DJUHHPHQW�� 7KLV�
FDQ� KDSSHQ� LQ� WKH� IRUP� RI� ORZHU� SULFHV� RU� EHWWHU� SURGXFW� TXDOLW\� RU� YDULHW\�� 7KH� KLJKHU� WKH� PDUNHW�
SRZHU�RI� WKH� SDUWLHV��KRZHYHU�� WKH� OHVV� OLNHO\� LW� LV� WKDW� HIILFLHQF\�JDLQV�ZLOO� EH� SDVVHG� RQ� WR� FRQVXPHUV�
WR� DQ� H[WHQW� WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ��:KHUH� WKH� SDUWLHV� KDYH� D� FRPELQHG�
PDUNHW� VKDUH� RI� EHORZ� ������ LW� LV� OLNHO\� WKDW� DQ\� GHPRQVWUDWHG� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� WKH�
DJUHHPHQW� ZLOO� EH� VXIILFLHQWO\� SDVVHG� RQ� WR� FRQVXPHUV�

������� 1R� HOLPLQDWLRQ� RI� FRPSHWLWLRQ

����� 7KH�FULWHULD�RI�$UWLFOH�������� FDQQRW�EH� IXOILOOHG� LI� WKH�SDUWLHV�DUH�DIIRUGHG� WKH�SRVVLELOLW\�RI�HOLPLQDWLQJ�
FRPSHWLWLRQ� LQ� UHVSHFW�RI� D� VXEVWDQWLDO� SDUW�RI� WKH�SURGXFWV� LQ� TXHVWLRQ��7KLV�KDV� WR� EH� DQDO\VHG� LQ� WKH�
UHOHYDQW� PDUNHW� WR� ZKLFK� WKH� SURGXFWV� VXEMHFW� WR� WKH� FR�RSHUDWLRQ� EHORQJ� DQG� LQ� SRVVLEOH� VSLOO�RYHU�
PDUNHWV�

����� ([DPSOHV

����� -RLQW� FRPPHUFLDOLVDWLRQ� QHFHVVDU\� WR� HQWHU� D� PDUNHW

([DPSOH� �

6LWXDWLRQ�� )RXU� FRPSDQLHV� SURYLGLQJ� ODXQGU\� VHUYLFHV� LQ� D� ODUJH� FLW\� FORVH� WR� WKH� ERUGHU� RI� DQRWKHU�
0HPEHU� 6WDWH�� HDFK� ZLWK� D� ���� PDUNHW� VKDUH� RI� WKH� RYHUDOO� ODXQGU\� PDUNHW� LQ� WKDW� FLW\�� DJUHH� WR�
FUHDWH� D� MRLQW�PDUNHWLQJ� DUP� IRU� WKH� VHOOLQJ� RI� ODXQGU\� VHUYLFHV� WR� LQVWLWXWLRQDO� FXVWRPHUV� �WKDW� LV� WR�
VD\�� KRWHOV�� KRVSLWDOV� DQG� RIILFHV��� ZKLOVW� NHHSLQJ� WKHLU� LQGHSHQGHQFH� DQG� IUHHGRP� WR� FRPSHWH� IRU�
ORFDO�� LQGLYLGXDO� FOLHQWV�� ,Q� YLHZ� RI� WKH� QHZ� VHJPHQW� RI� GHPDQG� �WKH� LQVWLWXWLRQDO� FXVWRPHUV�� WKH\�
GHYHORS� D� FRPPRQ� EUDQG�QDPH�� D� FRPPRQ� SULFH� DQG� FRPPRQ� VWDQGDUG� WHUPV� LQFOXGLQJ�� LQWHU� DOLD��
D�PD[LPXP�SHULRG�RI� ��� KRXUV�EHIRUH� GHOLYHULHV� DQG� VFKHGXOHV� IRU� GHOLYHU\��7KH\� VHW� XS� D� FRPPRQ
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FDOO� FHQWUH�ZKHUH� LQVWLWXWLRQDO� FOLHQWV� FDQ� UHTXHVW� WKHLU� FROOHFWLRQ� DQG�RU� GHOLYHU\� VHUYLFH��7KH\�KLUH� D�
UHFHSWLRQLVW� �IRU� WKH� FDOO� FHQWUH�� DQG� VHYHUDO� GULYHUV�� 7KH\� IXUWKHU� LQYHVW� LQ� YDQV� IRU� GLVSDWFKLQJ�� DQG�
LQ� EUDQG� SURPRWLRQ�� WR� LQFUHDVH� WKHLU� YLVLELOLW\��7KH� DJUHHPHQW�GRHV� QRW� IXOO\� UHGXFH� WKHLU� LQGLYLGXDO�
LQIUDVWUXFWXUH�FRVWV� �VLQFH� WKH\�DUH�NHHSLQJ� WKHLU�RZQ�SUHPLVHV�DQG� VWLOO� FRPSHWH�ZLWK� HDFK�RWKHU� IRU�
WKH� LQGLYLGXDO� ORFDO� FOLHQWV��� EXW� LW� LQFUHDVHV� WKHLU� HFRQRPLHV� RI� VFDOH� DQG� DOORZV� WKHP� WR� RIIHU� D�
PRUH� FRPSUHKHQVLYH� VHUYLFH� WR� RWKHU� W\SHV� RI� FOLHQWV�� ZKLFK� LQFOXGHV� ORQJHU� RSHQLQJ� KRXUV� DQG�
GLVSDWFKLQJ� WR� D� ZLGHU� JHRJUDSKLF� FRYHUDJH�� ,Q� RUGHU� WR� HQVXUH� WKH� YLDELOLW\� RI� WKH� SURMHFW�� LW� LV�
LQGLVSHQVDEOH� WKDW� DOO� IRXU� RI� WKHP� HQWHU� LQWR� WKH� DJUHHPHQW�� 7KH� PDUNHW� LV� YHU\� IUDJPHQWHG�� ZLWK�
QR� LQGLYLGXDO� FRPSHWLWRU� KDYLQJ� PRUH� WKDQ� ����� PDUNHW� VKDUH�

$QDO\VLV�� $OWKRXJK� WKH� MRLQW�PDUNHW� VKDUH�RI� WKH� SDUWLHV� LV� EHORZ������� WKH� IDFW� WKDW� WKH� DJUHHPHQW�
LQYROYHV� SULFH� IL[LQJ� PHDQV� WKDW� $UWLFOH� ������� FRXOG� DSSO\�� +RZHYHU�� WKH� SDUWLHV� ZRXOG� QRW� KDYH�
EHHQ� LQ� D� SRVLWLRQ� WR� HQWHU� WKH� PDUNHW� IRU� SURYLGLQJ� ODXQGU\� VHUYLFHV� WR� LQVWLWXWLRQDO� FXVWRPHUV��
HLWKHU� LQGLYLGXDOO\�RU� LQ� FR�RSHUDWLRQ�ZLWK� D� IHZHU� QXPEHU� RI� SDUWLHV� WKDQ� WKH� IRXU� FXUUHQWO\� WDNLQJ�
SDUW� LQ� WKH� DJUHHPHQW�� $V� VXFK�� WKH� DJUHHPHQW� ZRXOG� QRW� FUHDWH� FRPSHWLWLRQ� FRQFHUQV�� LUUHVSHFWLYH�
RI� WKH� SULFH�IL[LQJ� UHVWULFWLRQ�� ZKLFK� LQ� WKLV� FDVH� FDQ� EH� FRQVLGHUHG� DV� LQGLVSHQVDEOH� WR� WKH�
SURPRWLRQ� RI� WKH� FRPPRQ� EUDQG� DQG� WKH� VXFFHVV� RI� WKH� SURMHFW�

����� &RPPHUFLDOLVDWLRQ� DJUHHPHQW� E\� PRUH� SDUWLHV� WKDQ� QHFHVVDU\� WR� HQWHU� D� PDUNHW

([DPSOH� �

6LWXDWLRQ��7KH� VDPH� IDFWV�DV� LQ�([DPSOH����SDUDJUDSK������ DSSO\�ZLWK�RQH�PDLQ�GLIIHUHQFH�� LQ�RUGHU�
WR� HQVXUH� WKH� YLDELOLW\� RI� WKH� SURMHFW�� WKH� DJUHHPHQW� FRXOG� KDYH� EHHQ� LPSOHPHQWHG� E\� RQO\� WKUHH� RI�
WKH� SDUWLHV� �LQVWHDG� RI� WKH� IRXU� DFWXDOO\� WDNLQJ� SDUW� LQ� WKH� FR�RSHUDWLRQ��

$QDO\VLV�� $OWKRXJK� WKH� MRLQW�PDUNHW� VKDUH�RI� WKH� SDUWLHV� LV� EHORZ������� WKH� IDFW� WKDW� WKH� DJUHHPHQW�
LQYROYHV� SULFH� IL[LQJ� DQG� FRXOG� KDYH� EHHQ� FDUULHG� RXW� E\� IHZHU� WKDQ� WKH� IRXU� SDUWLHV� PHDQV� WKDW�
$UWLFOH� ������� DSSOLHV�� 7KH� DJUHHPHQW� WKXV� QHHGV� WR� EH� DVVHVVHG� XQGHU� $UWLFOH� �������� 7KH�
DJUHHPHQW� JLYHV� ULVH� WR� HIILFLHQF\� JDLQV� DV� WKH� SDUWLHV� DUH� QRZ� DEOH� WR� RIIHU� LPSURYHG� VHUYLFHV� IRU�
D� QHZ� FDWHJRU\� RI� FXVWRPHUV� RQ� D� ODUJHU� VFDOH� �ZKLFK� WKH\� ZRXOG� QRW� RWKHUZLVH� KDYH� EHHQ� DEOH� WR�
VHUYLFH� LQGLYLGXDOO\��� ,Q� WKH� OLJKW� RI� WKH� SDUWLHV·� FRPELQHG� PDUNHW� VKDUH� RI� EHORZ� ������ LW� LV� OLNHO\�
WKDW� WKH\� ZLOO� VXIILFLHQWO\� SDVV�RQ� DQ\� HIILFLHQF\� JDLQV� WR� FRQVXPHUV�� ,W� LV� IXUWKHU� QHFHVVDU\� WR�
FRQVLGHU� ZKHWKHU� WKH� UHVWULFWLRQV� LPSRVHG� E\� WKH� DJUHHPHQW� DUH� LQGLVSHQVDEOH� WR� DFKLHYH� WKH�
HIILFLHQFLHV� DQG� ZKHWKHU� WKH� DJUHHPHQW� HOLPLQDWHV� FRPSHWLWLRQ�� *LYHQ� WKDW� WKH� DLP� RI� WKH�
DJUHHPHQW� LV� WR� SURYLGH� D� PRUH� FRPSUHKHQVLYH� VHUYLFH� �LQFOXGLQJ� GLVSDWFK�� ZKLFK� ZDV� QRW�
RIIHUHG� EHIRUH�� WR� DQ� DGGLWLRQDO� FDWHJRU\� RI� FXVWRPHUV�� XQGHU� D� VLQJOH� EUDQG� ZLWK� FRPPRQ�
VWDQGDUG� WHUPV�� WKH� SULFH� IL[LQJ� FDQ� EH� FRQVLGHUHG� DV� LQGLVSHQVDEOH� WR� WKH� SURPRWLRQ� RI� WKH�
FRPPRQ� EUDQG� DQG�� FRQVHTXHQWO\�� WKH� VXFFHVV� RI� WKH� SURMHFW� DQG� WKH� UHVXOWLQJ� HIILFLHQFLHV�� $GGLä
WLRQDOO\�� WDNLQJ� LQWR� DFFRXQW� WKH� PDUNHW� IUDJPHQWDWLRQ�� WKH� DJUHHPHQW� ZLOO� QRW� HOLPLQDWH�
FRPSHWLWLRQ�� 7KH� IDFW� WKDW� WKHUH� DUH� IRXU� SDUWLHV� WR� WKH� DJUHHPHQW� �LQVWHDG� RI� WKH� WKUHH� WKDW�
ZRXOG� KDYH� EHHQ� VWULFWO\� QHFHVVDU\�� DOORZV� IRU� LQFUHDVHG� FDSDFLW\� DQG� FRQWULEXWHV� WR� VLPXOWDQHRXVO\�
IXOILOOLQJ� WKH� GHPDQG� RI� VHYHUDO� LQVWLWXWLRQDO� FXVWRPHUV� LQ� FRPSOLDQFH�ZLWK� WKH� VWDQGDUG� WHUPV� �WKDW�
LV� WR� VD\�� PHHWLQJ� PD[LPXP� GHOLYHU\� WLPH� WHUPV��� $V� VXFK�� WKH� HIILFLHQF\� JDLQV� DUH� OLNHO\� WR�
RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� DULVLQJ� IURP� WKH� UHGXFWLRQ� RI� FRPSHWLWLRQ� EHWZHHQ� WKH� SDUWLHV� DQG�
WKH� DJUHHPHQW� LV� OLNHO\� WR� IXOILO� WKH� FRQGLWLRQV� RI� $UWLFOH� �������

����� -RLQW� LQWHUQHW� SODWIRUP

([DPSOH� �

6LWXDWLRQ�� $� QXPEHU� RI� VPDOO� VSHFLDOW\� VKRSV� WKURXJKRXW� D� 0HPEHU� 6WDWH� MRLQ� DQ� HOHFWURQLF� ZHE��
EDVHG� SODWIRUP� IRU� WKH� SURPRWLRQ�� VDOH� DQG� GHOLYHU\� RI� JLIW� IUXLW� EDVNHWV�� 7KHUH� DUH� D� QXPEHU� RI�
FRPSHWLQJ� ZHE�EDVHG� SODWIRUPV�� %\� PHDQV� RI� D� PRQWKO\� IHH�� WKH\� VKDUH� WKH� UXQQLQJ� FRVWV� RI� WKH�
SODWIRUP� DQG� MRLQWO\� LQYHVW� LQ� EUDQG� SURPRWLRQ�� 7KURXJK� WKH� ZHESDJH�� ZKHUH� D� ZLGH� UDQJH� RI�
GLIIHUHQW� W\SHV� RI� JLIW� EDVNHWV� DUH� RIIHUHG�� FXVWRPHUV� RUGHU� �DQG� SD\� IRU�� WKH� W\SH� RI� JLIW� EDVNHW� WKH\
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ZDQW� WR� EH� GHOLYHUHG�� 7KH� RUGHU� LV� WKHQ� DOORFDWHG� WR� WKH� VSHFLDOW\� VKRS� FORVHVW� WR� WKH� DGGUHVV� RI�
GHOLYHU\�� 7KH� VKRS� LQGLYLGXDOO\� EHDUV� WKH� FRVWV� RI� FRPSRVLQJ� WKH� JLIW� EDVNHW� DQG� GHOLYHULQJ� LW� WR� WKH�
FOLHQW�� ,W� UHDSV������RI� WKH� ILQDO�SULFH��ZKLFK� LV� VHW�E\� WKH�ZHE�EDVHG�SODWIRUP�DQG�XQLIRUPO\�DSSOLHV�
WR� DOO� SDUWLFLSDWLQJ� VSHFLDOW\� VKRSV�� ZKLOVW� WKH� UHPDLQLQJ� ����� LV� XVHG� IRU� WKH� FRPPRQ� SURPRWLRQ�
DQG� WKH� UXQQLQJ�FRVWV�RI� WKH�ZHE�EDVHG�SODWIRUP��$SDUW� IURP� WKH�SD\PHQW�RI� WKH�PRQWKO\� IHH�� WKHUH�
DUH�QR� IXUWKHU� UHVWULFWLRQV� IRU� VSHFLDOW\�VKRSV� WR� MRLQ� WKH�SODWIRUP�� WKURXJKRXW� WKH�QDWLRQDO� WHUULWRU\��
0RUHRYHU�� VSHFLDOW\� VKRSV� KDYLQJ� WKHLU� RZQ� FRPSDQ\� ZHEVLWH� DUH� DOVR� DEOH� WR� �DQG� LQ� VRPH� FDVHV�
GR�� VHOO� JLIW� IUXLW� EDVNHWV� RQ� WKH� LQWHUQHW� XQGHU� WKHLU� RZQ� QDPH� DQG� WKXV� FDQ� VWLOO� FRPSHWH� DPRQJ�
WKHPVHOYHV� RXWVLGH� WKH� FR�RSHUDWLRQ�� &XVWRPHUV� SXUFKDVLQJ� RYHU� WKH� ZHE�EDVHG� SODWIRUP� DUH� JXDUä
DQWHHG� VDPH�GD\�GHOLYHU\�RI� WKH� IUXLW�EDVNHWV� DQG� WKH\� FDQ� DOVR�FKRRVH�D�GHOLYHU\� WLPH� FRQYHQLHQW� WR�
WKHP�

$QDO\VLV�� $OWKRXJK� WKH� DJUHHPHQW� LV� RI� D� OLPLWHG� QDWXUH�� VLQFH� LW� RQO\� FRYHUV� WKH� MRLQW� VHOOLQJ� RI� D�
SDUWLFXODU� W\SH� RI� SURGXFW� WKURXJK� D� VSHFLILF� PDUNHWLQJ� FKDQQHO� �WKH� ZHE�EDVHG� SODWIRUP��� VLQFH� LW�
LQYROYHV� SULFH�IL[LQJ�� LW� LV� OLNHO\� WR� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW�� 7KH� DJUHHPHQW� WKHUHIRUH� QHHGV� WR�
EH� DVVHVVHG�XQGHU�$UWLFOH��������� 7KH� DJUHHPHQW� JLYHV� ULVH� WR� HIILFLHQF\�JDLQV� VXFK� DV� JUHDWHU� FKRLFH�
DQG� KLJKHU� TXDOLW\� VHUYLFH� DQG� WKH� UHGXFWLRQ�RI� VHDUFK� FRVWV��ZKLFK�EHQHILW� FRQVXPHUV� DQG� DUH� OLNHO\�
WR� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� WKH� DJUHHPHQW� EULQJV� DERXW�� *LYHQ� WKDW� WKH�
VSHFLDOW\� VWRUHV� WDNLQJ� SDUW� LQ� WKH� FR�RSHUDWLRQ� DUH� VWLOO� DEOH� WR� RSHUDWH� LQGLYLGXDOO\� DQG� WR�
FRPSHWH� RQH� ZLWK� DQRWKHU�� ERWK� WKURXJK� WKHLU� VKRSV� DQG� WKH� LQWHUQHW�� WKH� SULFH�IL[LQJ� UHVWULFWLRQ�
FRXOG� EH� FRQVLGHUHG� DV� LQGLVSHQVDEOH� IRU� WKH� SURPRWLRQ� RI� WKH� SURGXFW� �VLQFH�ZKHQ� EX\LQJ� WKURXJK�
WKH�ZHE�EDVHG�SODWIRUP�FRQVXPHUV�GR�QRW� NQRZ�ZKHUH� WKH\�DUH�EX\LQJ� WKH� JLIW� EDVNHW� IURP�DQG�GR�
QRW� ZDQW� WR� GHDO� ZLWK� D� PXOWLWXGH� RI� GLIIHUHQW� SULFHV�� DQG� WKH� HQVXLQJ� HIILFLHQF\� JDLQV�� ,Q� WKH�
DEVHQFH� RI� RWKHU� UHVWULFWLRQV�� WKH� DJUHHPHQW� IXOILOV� WKH� FULWHULD� RI� $UWLFOH� �������� 0RUHRYHU�� DV�
RWKHU� FRPSHWLQJ� ZHE�EDVHG� SODWIRUPV� H[LVW� DQG� WKH� SDUWLHV� FRQWLQXH� WR� FRPSHWH� ZLWK� HDFK� RWKHU��
WKURXJK� WKHLU� VKRSV� RU� RYHU� WKH� LQWHUQHW�� FRPSHWLWLRQ� ZLOO� QRW� EH� HOLPLQDWHG�

����� 6DOHV� MRLQW� YHQWXUH

([DPSOH� �

6LWXDWLRQ�� &RPSDQLHV�$� DQG� %�� ORFDWHG� LQ� WZR� GLIIHUHQW�0HPEHU� 6WDWHV�� SURGXFH�ELF\FOH� W\UHV�� 7KH\�
KDYH� D� FRPELQHG�PDUNHW� VKDUH� RI� ����� RQ� WKH�8QLRQ�ZLGH�PDUNHW� IRU� ELF\FOH� W\UHV�� 7KH\� GHFLGH� WR�
VHW�XS�D� �QRQ� IXOO�IXQFWLRQ�� VDOHV� MRLQW�YHQWXUH� IRU�PDUNHWLQJ� WKH� W\UHV� WR�ELF\FOH�SURGXFHUV�DQG�DJUHH�
WR� VHOO� DOO� WKHLU� SURGXFWLRQ� WKURXJK� WKH� MRLQW� YHQWXUH�� 7KH� SURGXFWLRQ� DQG� WUDQVSRUW� LQIUDVWUXFWXUH�
UHPDLQV� VHSDUDWH� ZLWKLQ� HDFK� SDUW\�� 7KH� SDUWLHV� FODLP� FRQVLGHUDEOH� HIILFLHQF\� JDLQV� VWHP� IURP� WKH�
DJUHHPHQW�� 6XFK� JDLQV� PDLQO\� UHODWH� WR� LQFUHDVHG� HFRQRPLHV� RI� VFDOH�� EHLQJ� DEOH� WR� IXOILO� WKH�
GHPDQGV� RI� WKHLU� H[LVWLQJ� DQG� SRWHQWLDO� QHZ� FXVWRPHUV� DQG� EHWWHU� FRPSHWLQJ� ZLWK� LPSRUWHG�
W\UHV� SURGXFHG� LQ� WKLUG� FRXQWULHV�� 7KH� MRLQW� YHQWXUH� QHJRWLDWHV� WKH� SULFHV� DQG� DOORFDWHV� RUGHUV� WR�
WKH� FORVHVW� SURGXFWLRQ� SODQW�� DV� D� ZD\� WR� UDWLRQDOLVH� WUDQVSRUW� FRVWV� ZKHQ� IXUWKHU� GHOLYHULQJ� WR� WKH�
FXVWRPHU�

$QDO\VLV�� (YHQ� WKRXJK� WKH� FRPELQHG�PDUNHW� VKDUH�RI� WKH�SDUWLHV� LV� EHORZ������� WKH� DJUHHPHQW� IDOOV�
XQGHU�$UWLFOH� �������� ,W� UHVWULFWV� FRPSHWLWLRQ� E\� REMHFW� VLQFH� LW� LQYROYHV� FXVWRPHU� DOORFDWLRQ� DQG� WKH�
VHWWLQJ� RI� SULFHV� E\� WKH� MRLQW� YHQWXUH�� 7KH� FODLPHG� HIILFLHQFLHV� GHULYLQJ� IURP� WKH� DJUHHPHQW� GR� QRW�
UHVXOW� IURP� WKH� LQWHJUDWLRQ� RI� HFRQRPLF� DFWLYLWLHV� RU� IURP� FRPPRQ� LQYHVWPHQW�� 7KH� MRLQW� YHQWXUH�
ZRXOG� KDYH� D� YHU\� OLPLWHG� VFRSH� DQG� ZRXOG� RQO\� VHUYH� DV� DQ� LQWHUIDFH� IRU� DOORFDWLQJ� RUGHUV� WR� WKH�
SURGXFWLRQ�SODQWV�� ,W� LV� WKHUHIRUH�XQOLNHO\� WKDW�DQ\�HIILFLHQF\�JDLQV�ZRXOG�EH�SDVVHG�RQ� WR�FRQVXPHUV�
WR� VXFK� DQ� H[WHQW� WKDW� WKH\�ZRXOG� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� EURXJKW� DERXW� E\�
WKH� DJUHHPHQW�� 7KXV�� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� ZRXOG� QRW� EH� IXOILOOHG�
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����� 1RQ�SRDFKLQJ� FODXVH� LQ� DJUHHPHQW� RQ� RXWVRXUFLQJ� RI� VHUYLFHV

([DPSOH� �

6LWXDWLRQ�� &RPSDQLHV� $� DQG� %� DUH� FRPSHWLQJ� SURYLGHUV� RI� FOHDQLQJ� VHUYLFHV� IRU� FRPPHUFLDO�
SUHPLVHV�� %RWK� KDYH� D� PDUNHW� VKDUH� RI� ������ 7KHUH� DUH� VHYHUDO� RWKHU� FRPSHWLWRUV� ZLWK� PDUNHW�
VKDUHV� EHWZHHQ� ��� DQG� ������ $� KDV� WDNHQ� WKH� �XQLODWHUDO�� GHFLVLRQ� WR� RQO\� IRFXV� RQ� ODUJH�
FXVWRPHUV� LQ� WKH� IXWXUH� DV� VHUYLFLQJ� ODUJH� DQG� VPDOO� FXVWRPHUV� KDV� SURYHG� WR� UHTXLUH� D�
VRPHZKDW� GLIIHUHQW� RUJDQLVDWLRQ� RI� WKH� ZRUN�� &RQVHTXHQWO\�� &RPSDQ\� $� KDV� GHFLGHG� WR� QR�
ORQJHU� HQWHU� LQWR� FRQWUDFWV� ZLWK� QHZ� VPDOO� FXVWRPHUV�� ,Q� DGGLWLRQ�� &RPSDQLHV� $� DQG� %� HQWHU�
LQWR� DQ� RXWVRXUFLQJ� DJUHHPHQW� ZKHUHE\� &RPSDQ\� %� ZRXOG� GLUHFWO\� SURYLGH� FOHDQLQJ� VHUYLFHV� WR�
&RPSDQ\�$
V� H[LVWLQJ�VPDOO� FXVWRPHUV� �ZKLFK�UHSUHVHQW�����RI� LWV� FXVWRPHU�EDVH���$W� WKH� VDPH� WLPH��
&RPSDQ\� $� LV� NHHQ� QRW� WR� ORVH� WKH� FXVWRPHU� UHODWLRQVKLS� ZLWK� WKRVH� VPDOO� FXVWRPHUV�� +HQFH��
&RPSDQ\� $� ZLOO� FRQWLQXH� WR� NHHS� LWV� FRQWUDFWXDO� UHODWLRQVKLSV� ZLWK� WKH� VPDOO� FXVWRPHUV� EXW� WKH�
GLUHFW� SURYLVLRQ� RI� WKH� FOHDQLQJ� VHUYLFHV� ZLOO� EH� GRQH� E\� &RPSDQ\� %�� ,Q� RUGHU� WR� LPSOHPHQW� WKH�
RXWVRXUFLQJ� DJUHHPHQW�� &RPSDQ\�$�ZLOO� QHFHVVDULO\�QHHG� WR� SURYLGH�&RPSDQ\� %�ZLWK� WKH� LGHQWLWLHV�
RI� &RPSDQ\�$
V� VPDOO� FXVWRPHUV�ZKLFK� DUH� VXEMHFW� WR� WKH� DJUHHPHQW�� $V� &RPSDQ\�$� LV� DIUDLG� WKDW�
&RPSDQ\�%�PD\� WU\� WR�SRDFK�WKRVH�FXVWRPHUV�E\�RIIHULQJ�FKHDSHU�GLUHFW�VHUYLFHV� �WKHUHE\�E\SDVVLQJ�
&RPSDQ\� $��� &RPSDQ\� $� LQVLVWV� WKDW� WKH� RXWVRXUFLQJ� DJUHHPHQW� FRQWDLQ� D� ¶QRQ�SRDFKLQJ� FODXVH·��
$FFRUGLQJ� WR� WKDW� FODXVH�� &RPSDQ\� %� PD\� QRW� FRQWDFW� WKH� VPDOO� FXVWRPHUV� IDOOLQJ� XQGHU� WKH�
RXWVRXUFLQJ� DJUHHPHQWV� ZLWK� D� YLHZ� WR� SURYLGLQJ� GLUHFW� VHUYLFHV� WR� WKHP�� ,Q� DGGLWLRQ�� &RPSDQLHV�
$�DQG�%�DJUHH� WKDW�&RPSDQ\�%�PD\�QRW�HYHQ�SURYLGH�GLUHFW�VHUYLFHV� WR� WKRVH�FXVWRPHUV� LI�&RPSDQ\�
%� LV� DSSURDFKHG� E\� WKHP��:LWKRXW� WKH� ¶QRQ�SRDFKLQJ� FODXVH·� &RPSDQ\� $� ZRXOG� QRW� HQWHU� LQWR� DQ�
RXWVRXUFLQJ� DJUHHPHQW� ZLWK� &RPSDQ\� %� RU� DQ\� RWKHU� FRPSDQ\�

$QDO\VLV�� 7KH� RXWVRXUFLQJ� DJUHHPHQW� UHPRYHV� &RPSDQ\� %� DV� DQ� LQGHSHQGHQW� VXSSOLHU� RI� FOHDQLQJ�
VHUYLFHV� IRU� &RPSDQ\� $
V� VPDOO� FXVWRPHUV� DV� WKH\� ZLOO� QR� ORQJHU� EH� DEOH� WR� HQWHU� LQWR� D� GLUHFW�
FRQWUDFWXDO� UHODWLRQVKLS� ZLWK� &RPSDQ\� %�� +RZHYHU�� WKRVH� FXVWRPHUV� RQO\� UHSUHVHQW� ���� RI�
&RPSDQ\� $
V� FXVWRPHU� EDVH�� WKDW� LV� WR� VD\�� ���� RI� WKH� PDUNHW�� 7KH\� ZLOO� VWLOO� EH� DEOH� WR� WXUQ� WR�
&RPSDQ\� $� DQG� &RPSDQ\� %
V� FRPSHWLWRUV�� ZKLFK� UHSUHVHQW� ����� RI� WKH� PDUNHW�� +HQFH�� WKH�
RXWVRXUFLQJ� DJUHHPHQW� ZLOO� QRW� HQDEOH� &RPSDQ\� $� WR� SURILWDEO\� UDLVH� WKH� SULFHV� FKDUJHG� WR� WKH�
FXVWRPHUV� VXEMHFW� WR� WKH�RXWVRXUFLQJ�DJUHHPHQW�� ,Q� DGGLWLRQ�� WKH�RXWVRXUFLQJ�DJUHHPHQW� LV�QRW� OLNHO\�
WR� JLYH� ULVH� WR� D� FROOXVLYH� RXWFRPH� DV� &RPSDQLHV� $� DQG� %� RQO\� KDYH� D� FRPELQHG� PDUNHW� VKDUH� RI�
����� DQG� WKH\� DUH� IDFHG� ZLWK� VHYHUDO� FRPSHWLWRUV� WKDW� KDYH�PDUNHW� VKDUHV� VLPLODU� WR� &RPSDQ\� $·V�
DQG� &RPSDQ\� %
V� LQGLYLGXDO� PDUNHW� VKDUHV�� 0RUHRYHU�� WKH� IDFW� WKDW� VHUYLFLQJ� ODUJH� DQG� VPDOO�
FXVWRPHUV� LV� VRPHZKDW� GLIIHUHQW� PLQLPLVHV� WKH� ULVN� RI� VSLOO�RYHU� HIIHFWV� IURP� WKH� RXWVRXUFLQJ�
DJUHHPHQW� WR� &RPSDQ\� $·V� DQG� &RPSDQ\� %
V� EHKDYLRXU� ZKHQ� FRPSHWLQJ� IRU� ODUJH� FXVWRPHUV��
&RQVHTXHQWO\�� WKH� RXWVRXUFLQJ� DJUHHPHQW� LV� QRW� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

��� 67$1'$5',6$7,21� $*5((0(176

����� 'HILQLWLRQ

6WDQGDUGLVDWLRQ� DJUHHPHQWV

����� 6WDQGDUGLVDWLRQ� DJUHHPHQWV� KDYH� DV� WKHLU� SULPDU\� REMHFWLYH� WKH� GHILQLWLRQ� RI� WHFKQLFDO� RU� TXDOLW\�
UHTXLUHPHQWV� ZLWK� ZKLFK� FXUUHQW� RU� IXWXUH� SURGXFWV�� SURGXFWLRQ� SURFHVVHV�� VHUYLFHV� RU� PHWKRGV�
PD\� FRPSO\������ 6WDQGDUGLVDWLRQ� DJUHHPHQWV� FDQ� FRYHU� YDULRXV� LVVXHV�� VXFK� DV� VWDQGDUGLVDWLRQ� RI�
GLIIHUHQW� JUDGHV� RU� VL]HV� RI� D� SDUWLFXODU� SURGXFW� RU� WHFKQLFDO� VSHFLILFDWLRQV� LQ� SURGXFW� RU� VHUYLFHV�
PDUNHWV� ZKHUH� FRPSDWLELOLW\� DQG� LQWHURSHUDELOLW\� ZLWK� RWKHU� SURGXFWV� RU� V\VWHPV� LV� HVVHQWLDO�� 7KH�
WHUPV�RI� DFFHVV� WR� D� SDUWLFXODU�TXDOLW\�PDUN�RU� IRU� DSSURYDO�E\� D� UHJXODWRU\�ERG\� FDQ� DOVR� EH� UHJDUGHG�
DV� D� VWDQGDUG�� $JUHHPHQWV� VHWWLQJ� RXW� VWDQGDUGV� RQ� WKH� HQYLURQPHQWDO� SHUIRUPDQFH� RI� SURGXFWV� RU�
SURGXFWLRQ� SURFHVVHV� DUH� DOVR� FRYHUHG� E\� WKLV� FKDSWHU�
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���� 6WDQGDUGLVDWLRQ� FDQ� WDNH� GLIIHUHQW� IRUPV�� UDQJLQJ� IURP� WKH� DGRSWLRQ� RI� FRQVHQVXV� EDVHG� VWDQGDUGV� E\� WKH� UHFRJQLVHG�
(XURSHDQ� RU� QDWLRQDO� VWDQGDUGV� ERGLHV�� WKURXJK� FRQVRUWLD� DQG� IRUD�� WR� DJUHHPHQWV� EHWZHHQ� LQGHSHQGHQW� FRPSDQLHV�



����� 7KH� SUHSDUDWLRQ� DQG� SURGXFWLRQ� RI� WHFKQLFDO� VWDQGDUGV� DV� SDUW� RI� WKH� H[HFXWLRQ� RI� SXEOLF� SRZHUV� DUH�
QRW� FRYHUHG� E\� WKHVH� JXLGHOLQHV������ 7KH� (XURSHDQ� VWDQGDUGLVDWLRQ� ERGLHV� UHFRJQLVHG� XQGHU� 'LUHFWLYH�
������(&� RI� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH� &RXQFLO� RI� ��� -XQH� ����� OD\LQJ� GRZQ� D� SURFHGXUH�
IRU� WKH� SURYLVLRQ� RI� LQIRUPDWLRQ� LQ� WKH� ILHOG� RI� WHFKQLFDO� VWDQGDUGV� DQG� UHJXODWLRQV� DQG� RQ� UXOHV� RQ�
,QIRUPDWLRQ� 6RFLHW\� VHUYLFHV����� DUH� VXEMHFW� WR� FRPSHWLWLRQ� ODZ� WR� WKH� H[WHQW� WKDW� WKH\� FDQ� EH�
FRQVLGHUHG� WR� EH� DQ� XQGHUWDNLQJ� RU� DQ� DVVRFLDWLRQ� RI� XQGHUWDNLQJV� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOHV�
���� DQG���������� 6WDQGDUGV� UHODWHG� WR� WKH�SURYLVLRQ�RI�SURIHVVLRQDO� VHUYLFHV��VXFK�DV� UXOHV�RI� DGPLVVLRQ�
WR� D� OLEHUDO� SURIHVVLRQ�� DUH� QRW� FRYHUHG� E\� WKHVH� JXLGHOLQHV�

6WDQGDUG� WHUPV

����� ,Q� FHUWDLQ� LQGXVWULHV� FRPSDQLHV� XVH� VWDQGDUG� WHUPV� DQG� FRQGLWLRQV� RI� VDOH� RU� SXUFKDVH� HODERUDWHG� E\� D�
WUDGH� DVVRFLDWLRQ� RU� GLUHFWO\� E\� WKH� FRPSHWLQJ� FRPSDQLHV� �¶VWDQGDUG� WHUPV·������� 6XFK� VWDQGDUG� WHUPV�
DUH� FRYHUHG� E\� WKHVH� JXLGHOLQHV� WR� WKH� H[WHQW� WKDW� WKH\� HVWDEOLVK� VWDQGDUG� FRQGLWLRQV� RI� VDOH� RU�
SXUFKDVH� RI� JRRGV� RU� VHUYLFHV� EHWZHHQ� FRPSHWLWRUV� DQG� FRQVXPHUV� �DQG� QRW� WKH� FRQGLWLRQV� RI� VDOH�
RU� SXUFKDVH� EHWZHHQ� FRPSHWLWRUV�� IRU� VXEVWLWXWH� SURGXFWV��:KHQ� VXFK� VWDQGDUG� WHUPV� DUH�ZLGHO\� XVHG�
ZLWKLQ� DQ� LQGXVWU\�� WKH� FRQGLWLRQV� RI� SXUFKDVH� RU� VDOH� XVHG� LQ� WKH� LQGXVWU\� PD\� EHFRPH� GH� IDFWR
DOLJQHG������ ([DPSOHV�RI� LQGXVWULHV� LQ�ZKLFK�VWDQGDUG� WHUPV�SOD\�DQ� LPSRUWDQW� UROH� DUH� WKH�EDQNLQJ� �IRU�
H[DPSOH�� EDQN� DFFRXQW� WHUPV�� DQG� LQVXUDQFH� VHFWRUV�

����� 6WDQGDUG� WHUPV� HODERUDWHG� LQGLYLGXDOO\�E\� D� FRPSDQ\� VROHO\� IRU� LWV� RZQ� XVH�ZKHQ� FRQWUDFWLQJ�ZLWK� LWV�
VXSSOLHUV� RU� FXVWRPHUV� DUH� QRW� KRUL]RQWDO� DJUHHPHQWV� DQG� DUH� WKHUHIRUH� QRW� FRYHUHG� E\� WKHVH�
JXLGHOLQHV�

����� 5HOHYDQW� PDUNHWV

����� 6WDQGDUGLVDWLRQ� DJUHHPHQWV�PD\� SURGXFH� WKHLU� HIIHFWV� RQ� IRXU� SRVVLEOH�PDUNHWV��ZKLFK�ZLOO� EH� GHILQHG�
DFFRUGLQJ� WR� WKH�0DUNHW�'HILQLWLRQ� 1RWLFH�� )LUVW�� VWDQGDUG�VHWWLQJ�PD\� KDYH� DQ� LPSDFW� RQ� WKH� SURGXFW�
RU� VHUYLFH�PDUNHW� RU�PDUNHWV� WR� ZKLFK� WKH� VWDQGDUG� RU� VWDQGDUGV� UHODWHV�� 6HFRQG�� ZKHUH� WKH� VWDQGDUG��
VHWWLQJ� LQYROYHV� WKH� VHOHFWLRQ� RI� WHFKQRORJ\� DQG�ZKHUH� WKH� ULJKWV� WR� LQWHOOHFWXDO� SURSHUW\� DUH�PDUNHWHG�
VHSDUDWHO\� IURP� WKH� SURGXFWV� WR� ZKLFK� WKH\� UHODWH�� WKH� VWDQGDUG� FDQ� KDYH� HIIHFWV� RQ� WKH� UHOHYDQW�
WHFKQRORJ\� PDUNHW������ 7KLUG�� WKH� PDUNHW� IRU� VWDQGDUG�VHWWLQJ� PD\� EH� DIIHFWHG� LI� GLIIHUHQW� VWDQGDUG��
VHWWLQJ� ERGLHV� RU� DJUHHPHQWV� H[LVW�� )RXUWK�� ZKHUH� UHOHYDQW�� D� GLVWLQFW� PDUNHW� IRU� WHVWLQJ� DQG� FHUWLILä
FDWLRQ� PD\� EH� DIIHFWHG� E\� VWDQGDUG�VHWWLQJ�

����� $V� UHJDUGV� VWDQGDUG� WHUPV�� WKH� HIIHFWV� DUH�� LQ� JHQHUDO�� IHOW� RQ� WKH� GRZQVWUHDP� PDUNHW� ZKHUH� WKH�
FRPSDQLHV� XVLQJ� WKH� VWDQGDUG� WHUPV� FRPSHWH� E\� VHOOLQJ� WKHLU� SURGXFW� WR� WKHLU� FXVWRPHUV�

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� 0DLQ� FRPSHWLWLRQ� FRQFHUQV

6WDQGDUGLVDWLRQ� DJUHHPHQWV

����� 6WDQGDUGLVDWLRQ� DJUHHPHQWV� XVXDOO\� SURGXFH� VLJQLILFDQW� SRVLWLYH� HFRQRPLF� HIIHFWV������ IRU� H[DPSOH� E\�
SURPRWLQJ� HFRQRPLF� LQWHUSHQHWUDWLRQ� RQ� WKH� LQWHUQDO� PDUNHW� DQG� HQFRXUDJLQJ� WKH� GHYHORSPHQW� RI�
QHZ� DQG� LPSURYHG� SURGXFWV� RU� PDUNHWV� DQG� LPSURYHG� VXSSO\� FRQGLWLRQV�� 6WDQGDUGV� WKXV� QRUPDOO\

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH� &DVH� &��������� 6(/(;�� >����@� (&5� ,������� SDUDJUDSK� ���
���� 2-� /� ����� ����������� S�� ���
���� 6HH� MXGJPHQW� RI� ��� 0D\� ����� LQ� &DVH� 7��������� (0&� 'HYHORSPHQW� $%� Y�� &RPPLVVLRQ�� QRW� \HW� UHSRUWHG�
���� 6XFK� VWDQGDUG� WHUPV�PLJKW� FRYHU� RQO\� D� YHU\� VPDOO� SDUW� RI� WKH� FODXVHV� FRQWDLQHG� LQ� WKH� ILQDO� FRQWUDFW� RU� D� ODUJH� SDUW�

WKHUHRI�
���� 7KLV� UHIHUV� WR� D� VLWXDWLRQ� ZKHUH� �OHJDOO\� QRQ�ELQGLQJ�� VWDQGDUG� WHUPV� LQ� SUDFWLFH� DUH� XVHG� E\� PRVW� RI� WKH� LQGXVWU\�

DQG�RU� IRU� PRVW� DVSHFWV� RI� WKH� SURGXFW�VHUYLFH� WKXV� OHDGLQJ� WR� D� OLPLWDWLRQ� RU� HYHQ� ODFN� RI� FRQVXPHU� FKRLFH�
���� 6HH� &KDSWHU� �� RQ� 5	'� DJUHHPHQWV�
���� 6HH� DOVR� SDUDJUDSK� ����



LQFUHDVH� FRPSHWLWLRQ� DQG� ORZHU� RXWSXW� DQG� VDOHV� FRVWV�� EHQHILWLQJ� HFRQRPLHV� DV� D� ZKROH�� 6WDQGDUGV�
PD\�PDLQWDLQ� DQG� HQKDQFH� TXDOLW\�� SURYLGH� LQIRUPDWLRQ� DQG� HQVXUH� LQWHURSHUDELOLW\� DQG� FRPSDWLELOLW\�
�WKXV� LQFUHDVLQJ� YDOXH� IRU� FRQVXPHUV��

����� 6WDQGDUG�VHWWLQJ� FDQ�� KRZHYHU�� LQ� VSHFLILF� FLUFXPVWDQFHV�� DOVR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� E\� SRWHQWLDOO\� UHVWULFWLQJ� SULFH� FRPSHWLWLRQ� DQG� OLPLWLQJ� RU� FRQWUROOLQJ� SURGXFWLRQ��
PDUNHWV�� LQQRYDWLRQ� RU� WHFKQLFDO� GHYHORSPHQW�� 7KLV� FDQ� RFFXU� WKURXJK� WKUHH� PDLQ� FKDQQHOV�� QDPHO\�
UHGXFWLRQ� LQ� SULFH� FRPSHWLWLRQ�� IRUHFORVXUH� RI� LQQRYDWLYH� WHFKQRORJLHV� DQG� H[FOXVLRQ� RI�� RU� GLVFULPLä
QDWLRQ� DJDLQVW�� FHUWDLQ� FRPSDQLHV� E\� SUHYHQWLRQ� RI� HIIHFWLYH� DFFHVV� WR� WKH� VWDQGDUG�

����� )LUVW�� LI� FRPSDQLHV� ZHUH� WR� HQJDJH� LQ� DQWL�FRPSHWLWLYH� GLVFXVVLRQV� LQ� WKH� FRQWH[W� RI� VWDQGDUG�VHWWLQJ��
WKLV� FRXOG� UHGXFH� RU� HOLPLQDWH� SULFH� FRPSHWLWLRQ� LQ� WKH� PDUNHWV� FRQFHUQHG�� WKHUHE\� IDFLOLWDWLQJ� D�
FROOXVLYH� RXWFRPH� RQ� WKH� PDUNHW�����

����� 6HFRQG�� VWDQGDUGV� WKDW� VHW� GHWDLOHG� WHFKQLFDO� VSHFLILFDWLRQV� IRU� D� SURGXFW� RU� VHUYLFH�PD\� OLPLW� WHFKQLFDO�
GHYHORSPHQW� DQG� LQQRYDWLRQ�� :KLOH� D� VWDQGDUG� LV� EHLQJ� GHYHORSHG�� DOWHUQDWLYH� WHFKQRORJLHV� FDQ�
FRPSHWH� IRU� LQFOXVLRQ� LQ� WKH� VWDQGDUG�� 2QFH� RQH� WHFKQRORJ\� KDV� EHHQ� FKRVHQ� DQG� WKH� VWDQGDUG� KDV�
EHHQ� VHW�� FRPSHWLQJ� WHFKQRORJLHV� DQG� FRPSDQLHV� PD\� IDFH� D� EDUULHU� WR� HQWU\� DQG� PD\� SRWHQWLDOO\� EH�
H[FOXGHG� IURP� WKH� PDUNHW�� ,Q� DGGLWLRQ�� VWDQGDUGV� UHTXLULQJ� WKDW� D� SDUWLFXODU� WHFKQRORJ\� LV� XVHG�
H[FOXVLYHO\� IRU� D� VWDQGDUG� RU� SUHYHQWLQJ� WKH� GHYHORSPHQW� RI� RWKHU� WHFKQRORJLHV� E\� REOLJLQJ� WKH�
PHPEHUV� RI� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� WR� H[FOXVLYHO\� XVH� D� SDUWLFXODU� VWDQGDUG�� PD\� OHDG� WR�
WKH� VDPH� HIIHFW�� 7KH� ULVN� RI� OLPLWDWLRQ� RI� LQQRYDWLRQ� LV� LQFUHDVHG� LI� RQH� RU� PRUH� FRPSDQLHV� DUH�
XQMXVWLILDEO\� H[FOXGHG� IURP� WKH� VWDQGDUG�VHWWLQJ� SURFHVV�

����� ,Q� WKH� FRQWH[W� RI� VWDQGDUGV� LQYROYLQJ� LQWHOOHFWXDO� SURSHUW\� ULJKWV� �¶,35·������� WKUHH� PDLQ� JURXSV� RI�
FRPSDQLHV� ZLWK� GLIIHUHQW� LQWHUHVWV� LQ� VWDQGDUG�VHWWLQJ� FDQ� EH� GLVWLQJXLVKHG� LQ� WKH� DEVWUDFW������ )LUVW��
WKHUH� DUH� XSVWUHDP�RQO\� FRPSDQLHV� WKDW� VROHO\� GHYHORS� DQG�PDUNHW� WHFKQRORJLHV�� 7KHLU� RQO\� VRXUFH� RI�
LQFRPH� LV� OLFHQVLQJ� UHYHQXH� DQG� WKHLU� LQFHQWLYH� LV� WR� PD[LPLVH� WKHLU� UR\DOWLHV�� 6HFRQGO\�� WKHUH� DUH�
GRZQVWUHDP�RQO\� FRPSDQLHV� WKDW� VROHO\�PDQXIDFWXUH� SURGXFWV� RU� RIIHU� VHUYLFHV� EDVHG� RQ� WHFKQRORJLHV�
GHYHORSHG� E\� RWKHUV� DQG� GR� QRW� KROG� UHOHYDQW� ,35�� 5R\DOWLHV� UHSUHVHQW� D� FRVW� IRU� WKHP�� DQG� QRW� D�
VRXUFH� RI� UHYHQXH�� DQG� WKHLU� LQFHQWLYH� LV� WR� UHGXFH� RU� DYRLG� UR\DOWLHV�� )LQDOO\�� WKHUH� DUH� YHUWLFDOO\�
LQWHJUDWHG� FRPSDQLHV� WKDW� ERWK� GHYHORS� WHFKQRORJ\� DQG� VHOO� SURGXFWV�� 7KH\� KDYH� PL[HG� LQFHQWLYHV��
2Q� WKH� RQH� KDQG�� WKH\� FDQ� GUDZ� OLFHQVLQJ� UHYHQXH� IURP� WKHLU� ,35��2Q� WKH� RWKHU� KDQG�� WKH\�PD\� KDYH�
WR� SD\� UR\DOWLHV� WR� RWKHU� FRPSDQLHV� KROGLQJ� ,35� HVVHQWLDO� WR� WKH� VWDQGDUG��7KH\�PLJKW� WKHUHIRUH� FURVV��
OLFHQVH� WKHLU� RZQ� HVVHQWLDO� ,35� LQ� H[FKDQJH� IRU� HVVHQWLDO� ,35� KHOG� E\� RWKHU� FRPSDQLHV�

����� 7KLUG�� VWDQGDUGLVDWLRQ� PD\� OHDG� WR� DQWL�FRPSHWLWLYH� UHVXOWV� E\� SUHYHQWLQJ� FHUWDLQ� FRPSDQLHV� IURP�
REWDLQLQJ� HIIHFWLYH� DFFHVV� WR� WKH� UHVXOWV� RI� WKH� VWDQGDUG�VHWWLQJ� SURFHVV� �WKDW� LV� WR� VD\�� WKH� VSHFLILFDWLRQ�
DQG�RU� WKH� HVVHQWLDO� ,35� IRU� LPSOHPHQWLQJ� WKH� VWDQGDUG��� ,I� D� FRPSDQ\� LV� HLWKHU� FRPSOHWHO\� SUHYHQWHG�
IURP� REWDLQLQJ� DFFHVV� WR� WKH� UHVXOW� RI� WKH� VWDQGDUG�� RU� LV� RQO\� JUDQWHG� DFFHVV� RQ� SURKLELWLYH� RU�
GLVFULPLQDWRU\� WHUPV�� WKHUH� LV� D� ULVN� RI� DQ� DQWL�FRPSHWLWLYH� HIIHFW�� $� V\VWHP� ZKHUH� SRWHQWLDOO\�
UHOHYDQW� ,35� LV� GLVFORVHG� XS�IURQW� PD\� LQFUHDVH� WKH� OLNHOLKRRG� RI� HIIHFWLYH� DFFHVV� EHLQJ� JUDQWHG� WR�
WKH� VWDQGDUG� VLQFH� LW� DOORZV� WKH� SDUWLFLSDQWV� WR� LGHQWLI\� ZKLFK� WHFKQRORJLHV� DUH� FRYHUHG� E\� ,35� DQG�
ZKLFK� DUH� QRW�� 7KLV� HQDEOHV� WKH� SDUWLFLSDQWV� WR� ERWK� IDFWRU� LQ� WKH� SRWHQWLDO� HIIHFW� RQ� WKH� ILQDO� SULFH� RI�
WKH� UHVXOW� RI� WKH� VWDQGDUG� �IRU� H[DPSOH� FKRRVLQJ� D� WHFKQRORJ\�ZLWKRXW� ,35� LV� OLNHO\� WR� KDYH� D� SRVLWLYH�
HIIHFW� RQ� WKH� ILQDO� SULFH�� DQG� WR� YHULI\�ZLWK� WKH� ,35� KROGHU�ZKHWKHU� WKH\�ZRXOG� EH�ZLOOLQJ� WR� OLFHQVH� LI�
WKHLU� WHFKQRORJ\� LV� LQFOXGHG� LQ� WKH� VWDQGDUG�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 'HSHQGLQJ�RQ� WKH� FLUFOH�RI� SDUWLFLSDQWV� LQ� WKH� VWDQGDUG�VHWWLQJ�SURFHVV�� UHVWULFWLRQV� FDQ�RFFXU� HLWKHU�RQ� WKH� VXSSOLHU�RU�
RQ� WKH� SXUFKDVHU� VLGH� RI� WKH� PDUNHW� IRU� WKH� VWDQGDUGLVHG� SURGXFW�

���� ,Q� WKH� FRQWH[W� RI� WKLV� FKDSWHU� ,35� LQ� SDUWLFXODU� UHIHUV� WR� SDWHQW�V�� �H[FOXGLQJ� QRQ�SXEOLVKHG� SDWHQW� DSSOLFDWLRQV���
+RZHYHU�� LQ� FDVH� DQ\� RWKHU� W\SH� RI� ,35� LQ� SUDFWLFH� JLYHV� WKH� ,35� KROGHU� FRQWURO� RYHU� WKH� XVH� RI� WKH� VWDQGDUG� WKH�
VDPH� SULQFLSOHV� VKRXOG� EH� DSSOLHG�

���� ,Q� SUDFWLFH�� PDQ\� FRPSDQLHV� XVH� D� PL[� RI� WKHVH� EXVLQHVV� PRGHOV�



����� ,QWHOOHFWXDO� SURSHUW\� ODZV� DQG� FRPSHWLWLRQ� ODZV� VKDUH� WKH� VDPH� REMHFWLYHV����� RI� SURPRWLQJ� LQQRYDWLRQ�
DQG� HQKDQFLQJ� FRQVXPHU� ZHOIDUH�� ,35� SURPRWH� G\QDPLF� FRPSHWLWLRQ� E\� HQFRXUDJLQJ� XQGHUWDNLQJV� WR�
LQYHVW� LQ� GHYHORSLQJ� QHZ� RU� LPSURYHG� SURGXFWV� DQG� SURFHVVHV�� ,35� DUH� WKHUHIRUH� LQ� JHQHUDO� SUR��
FRPSHWLWLYH�� +RZHYHU�� E\� YLUWXH� RI� LWV� ,35�� D� SDUWLFLSDQW� KROGLQJ� ,35� HVVHQWLDO� IRU� LPSOHPHQWLQJ� WKH�
VWDQGDUG�� FRXOG�� LQ� WKH� VSHFLILF� FRQWH[W� RI� VWDQGDUG�VHWWLQJ�� DOVR� DFTXLUH� FRQWURO� RYHU� WKH� XVH� RI� D�
VWDQGDUG�� :KHQ� WKH� VWDQGDUG� FRQVWLWXWHV� D� EDUULHU� WR� HQWU\�� WKH� FRPSDQ\� FRXOG� WKHUHE\� FRQWURO� WKH�
SURGXFW�RU� VHUYLFH�PDUNHW� WR�ZKLFK� WKH� VWDQGDUG� UHODWHV��7KLV� LQ� WXUQ�FRXOG�DOORZ�FRPSDQLHV� WR�EHKDYH�
LQ� DQWL�FRPSHWLWLYH� ZD\V�� IRU� H[DPSOH� E\� ¶KROGLQJ�XS·� XVHUV� DIWHU� WKH� DGRSWLRQ� RI� WKH� VWDQGDUG� HLWKHU�
E\� UHIXVLQJ� WR� OLFHQVH� WKH� QHFHVVDU\� ,35� RU� E\� H[WUDFWLQJ� H[FHVV� UHQWV� E\� ZD\� RI� H[FHVVLYH����� UR\DOW\�
IHHV� WKHUHE\� SUHYHQWLQJ� HIIHFWLYH� DFFHVV� WR� WKH� VWDQGDUG�� +RZHYHU�� HYHQ� LI� WKH� HVWDEOLVKPHQW� RI� D�
VWDQGDUG� FDQ� FUHDWH� RU� LQFUHDVH� WKH� PDUNHW� SRZHU� RI� ,35� KROGHUV� SRVVHVVLQJ� ,35� HVVHQWLDO� WR� WKH�
VWDQGDUG�� WKHUH� LV� QR� SUHVXPSWLRQ� WKDW� KROGLQJ� RU� H[HUFLVLQJ� ,35� HVVHQWLDO� WR� D� VWDQGDUG� HTXDWHV� WR�
WKH� SRVVHVVLRQ� RU� H[HUFLVH� RI�PDUNHW� SRZHU�� 7KH� TXHVWLRQ� RI�PDUNHW� SRZHU� FDQ� RQO\� EH� DVVHVVHG� RQ� D�
FDVH� E\� FDVH� EDVLV�

6WDQGDUG� WHUPV

����� 6WDQGDUG� WHUPV� FDQ� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� E\� OLPLWLQJ� SURGXFW� FKRLFH� DQG�
LQQRYDWLRQ�� ,I� D� ODUJH� SDUW� RI� DQ� LQGXVWU\� DGRSWV� WKH� VWDQGDUG� WHUPV� DQG� FKRRVHV� QRW� WR� GHYLDWH� IURP�
WKHP� LQ� LQGLYLGXDO� FDVHV� �RU� RQO\� GHYLDWHV� IURP� WKHP� LQ� H[FHSWLRQDO� FDVHV� RI� VWURQJ� EX\HU�SRZHU���
FXVWRPHUV�PLJKW� KDYH� QR� RSWLRQ� RWKHU� WKDQ� WR� DFFHSW� WKH� FRQGLWLRQV� LQ� WKH� VWDQGDUG� WHUPV��+RZHYHU��
WKH� ULVN� RI� OLPLWLQJ� FKRLFH� DQG� LQQRYDWLRQ� LV� RQO\� OLNHO\� LQ� FDVHV� ZKHUH� WKH� VWDQGDUG� WHUPV� GHILQH� WKH�
VFRSH�RI� WKH�HQG�SURGXFW��$V� UHJDUGV�FODVVLFDO�FRQVXPHU�JRRGV�� VWDQGDUG�WHUPV�RI� VDOH�JHQHUDOO\�GR�QRW�
OLPLW� LQQRYDWLRQ� RI� WKH� DFWXDO� SURGXFW� RU� SURGXFW� TXDOLW\� DQG� YDULHW\�

����� ,Q� DGGLWLRQ�� GHSHQGLQJ� RQ� WKHLU� FRQWHQW�� VWDQGDUG� WHUPV� PLJKW� ULVN� DIIHFWLQJ� WKH� FRPPHUFLDO�
FRQGLWLRQV� RI� WKH� ILQDO� SURGXFW�� ,Q� SDUWLFXODU�� WKHUH� LV� D� VHULRXV� ULVN� WKDW� VWDQGDUG� WHUPV� UHODWLQJ� WR�
SULFH� ZRXOG� UHVWULFW� SULFH� FRPSHWLWLRQ�

����� 0RUHRYHU�� LI� WKH� VWDQGDUG� WHUPV�EHFRPH� LQGXVWU\�SUDFWLFH��DFFHVV� WR� WKHP�PLJKW� EH� YLWDO� IRU� HQWU\� LQWR�
WKH� PDUNHW�� ,Q� VXFK� FDVHV�� UHIXVLQJ� DFFHVV� WR� WKH� VWDQGDUG� WHUPV� FRXOG� ULVN� FDXVLQJ� DQWL�FRPSHWLWLYH�
IRUHFORVXUH�� $V� ORQJ� DV� WKH� VWDQGDUG� WHUPV� UHPDLQ� HIIHFWLYHO\� RSHQ� IRU� XVH� IRU� DQ\RQH� WKDW� ZLVKHV� WR�
KDYH� DFFHVV� WR� WKHP�� WKH\� DUH� XQOLNHO\� WR� JLYH� ULVH� WR� DQWL�FRPSHWLWLYH� IRUHFORVXUH�

������� 5HVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW

6WDQGDUGLVDWLRQ� DJUHHPHQWV

����� $JUHHPHQWV� WKDW�XVH� D� VWDQGDUG� DV�SDUW�RI� D�EURDGHU� UHVWULFWLYH�DJUHHPHQW� DLPHG�DW� H[FOXGLQJ�DFWXDO�RU�
SRWHQWLDO� FRPSHWLWRUV� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW�� )RU� LQVWDQFH�� DQ� DJUHHPHQW� ZKHUHE\� D� QDWLRQDO�
DVVRFLDWLRQ�RI�PDQXIDFWXUHUV�VHWV� D� VWDQGDUG�DQG�SXWV�SUHVVXUH�RQ� WKLUG�SDUWLHV�QRW� WR�PDUNHW�SURGXFWV�
WKDW� GR� QRW� FRPSO\� ZLWK� WKH� VWDQGDUG� RU� ZKHUH� WKH� SURGXFHUV� RI� WKH� LQFXPEHQW� SURGXFW� FROOXGH� WR�
H[FOXGH� QHZ� WHFKQRORJ\� IURP� DQ� DOUHDG\� H[LVWLQJ� VWDQGDUG����� ZRXOG� IDOO� LQWR� WKLV� FDWHJRU\�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH� 7HFKQRORJ\� 7UDQVIHU� *XLGHOLQHV�� SDUDJUDSK� ��
���� +LJK� UR\DOW\� IHHV� FDQ�RQO\�EH� TXDOLILHG�DV� H[FHVVLYH� LI� WKH� FRQGLWLRQV� IRU� DQ� DEXVH�RI� D� GRPLQDQW� SRVLWLRQ� DV� VHW� RXW� LQ�

$UWLFOH����� RI� WKH�7UHDW\�DQG� WKH� FDVH�ODZ�RI� WKH�&RXUW�RI� -XVWLFH�RI� WKH� (XURSHDQ�8QLRQ� DUH� IXOILOOHG��6HH� IRU� H[DPSOH�
&DVH� ������� 8QLWHG� %UDQGV�� >����@� (&5� ����

���� 6HH� IRU� H[DPSOH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� 3UH�LQVXODWHG� SLSHV�� 2-� /� ���� ����������� S�� ��� ZKHUH� SDUW� RI�
WKH� LQIULQJHPHQW� RI�$UWLFOH����� FRQVLVWHG� LQ� ¶XVLQJ�QRUPV� DQG� VWDQGDUGV� LQ� RUGHU� WR� SUHYHQW�RU� GHOD\� WKH� LQWURGXFWLRQ�
RI� QHZ� WHFKQRORJ\� ZKLFK� ZRXOG� UHVXOW� LQ� SULFH� UHGXFWLRQV·� �SDUDJUDSK� �����



����� $Q\�DJUHHPHQWV� WR� UHGXFH�FRPSHWLWLRQ�E\�XVLQJ� WKH�GLVFORVXUH�RI�PRVW� UHVWULFWLYH� OLFHQVLQJ� WHUPV�SULRU�
WR� WKH� DGRSWLRQ� RI� D� VWDQGDUG� DV� D� FRYHU� WR� MRLQWO\� IL[� SULFHV� HLWKHU� RI� GRZQVWUHDP� SURGXFWV� RU� RI�
VXEVWLWXWH� ,35� RU� WHFKQRORJ\� ZLOO� FRQVWLWXWH� UHVWULFWLRQV� RI� FRPSHWLWLRQ� E\� REMHFW�����

6WDQGDUG� WHUPV

����� $JUHHPHQWV� WKDW� XVH� VWDQGDUG� WHUPV� DV� SDUW� RI� D� EURDGHU� UHVWULFWLYH� DJUHHPHQW� DLPHG� DW� H[FOXGLQJ�
DFWXDO� RU� SRWHQWLDO� FRPSHWLWRUV� DOVR� UHVWULFW� FRPSHWLWLRQ� E\� REMHFW�� $Q� H[DPSOH� ZRXOG� EH� ZKHUH� D�
WUDGH� DVVRFLDWLRQ� GRHV� QRW� DOORZ� D� QHZ� HQWUDQW� DFFHVV� WR� LWV� VWDQGDUGV� WHUPV�� WKH� XVH� RI� ZKLFK� LV� YLWDO�
WR� HQVXUH� HQWU\� WR� WKH� PDUNHW�

����� $Q\� VWDQGDUG� WHUPV� FRQWDLQLQJ� SURYLVLRQV� ZKLFK� GLUHFWO\� LQIOXHQFH� WKH� SULFHV� FKDUJHG� WR� FXVWRPHUV�
�WKDW� LV� WR� VD\�� UHFRPPHQGHG� SULFHV�� UHEDWHV�� HWF��� ZRXOG� FRQVWLWXWH� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� E\�
REMHFW�

������� 5HVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ

6WDQGDUGLVDWLRQ� DJUHHPHQWV

$JUHHPHQWV� QRUPDOO\� QRW� UHVWULFWLYH� RI� FRPSHWLWLRQ

����� 6WDQGDUGLVDWLRQ�DJUHHPHQWV�ZKLFK�GR�QRW� UHVWULFW�FRPSHWLWLRQ�E\�REMHFW�PXVW�EH�DQDO\VHG� LQ� WKHLU� OHJDO�
DQG� HFRQRPLF� FRQWH[W� ZLWK� UHJDUG� WR� WKHLU� DFWXDO� DQG� OLNHO\� HIIHFW� RQ� FRPSHWLWLRQ�� ,Q� WKH� DEVHQFH� RI�
PDUNHW� SRZHU������ D� VWDQGDUGLVDWLRQ� DJUHHPHQW� LV� QRW� FDSDEOH� RI� SURGXFLQJ� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ�� 7KHUHIRUH�� UHVWULFWLYH� HIIHFWV� DUH� PRVW� XQOLNHO\� LQ� D� VLWXDWLRQ� ZKHUH� WKHUH� LV� HIIHFWLYH�
FRPSHWLWLRQ� EHWZHHQ� D� QXPEHU� RI� YROXQWDU\� VWDQGDUGV�

����� )RU� WKRVH� VWDQGDUG�VHWWLQJ� DJUHHPHQWV� ZKLFK� ULVN� FUHDWLQJ� PDUNHW� SRZHU�� SDUDJUDSKV� ���� WR� ���� VHW�
RXW� WKH� FRQGLWLRQV� XQGHU� ZKLFK� VXFK� DJUHHPHQWV� ZRXOG� QRUPDOO\� IDOO� RXWVLGH� WKH� VFRSH� RI�
$UWLFOH� �������

����� 7KH� QRQ�IXOILOPHQW� RI� DQ\� RU� DOO� RI� WKH� SULQFLSOHV� VHW� RXW� LQ� WKLV� VHFWLRQ� ZLOO� QRW� OHDG� WR� DQ\�
SUHVXPSWLRQ� RI� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ� ZLWKLQ� $UWLFOH� �������� +RZHYHU�� LW� ZLOO� QHFHVVLWDWH� D�
VHOI�DVVHVVPHQW� WR� HVWDEOLVK� ZKHWKHU� WKH� DJUHHPHQW� IDOOV� XQGHU� $UWLFOH� ������� DQG�� LI� VR�� LI� WKH�
FRQGLWLRQV� RI� $UWLFOH� ������� DUH� IXOILOOHG�� ,Q� WKLV� FRQWH[W�� LW� LV� UHFRJQLVHG� WKDW� WKHUH� H[LVW� GLIIHUHQW�
PRGHOV� IRU� VWDQGDUG�VHWWLQJ�DQG� WKDW�FRPSHWLWLRQ�ZLWKLQ�DQG�EHWZHHQ� WKRVH�PRGHOV� LV� D�SRVLWLYH�DVSHFW�
RI� D� PDUNHW� HFRQRP\�� 7KHUHIRUH�� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQV� UHPDLQ� HQWLUHO\� IUHH� WR� SXW� LQ� SODFH�
UXOHV� DQG� SURFHGXUHV� WKDW� GR� QRW� YLRODWH� FRPSHWLWLRQ� UXOHV�ZKLOVW� EHLQJ� GLIIHUHQW� WR� WKRVH� GHVFULEHG� LQ�
SDUDJUDSKV� ���� WR� ����

����� :KHUH� SDUWLFLSDWLRQ� LQ� VWDQGDUG�VHWWLQJ� LV� XQUHVWULFWHG� DQG� WKH� SURFHGXUH� IRU� DGRSWLQJ� WKH� VWDQGDUG�
LQ� TXHVWLRQ� LV� WUDQVSDUHQW�� VWDQGDUGLVDWLRQ� DJUHHPHQWV� ZKLFK� FRQWDLQ� QR� REOLJDWLRQ� WR� FRPSO\�����
ZLWK� WKH� VWDQGDUG� DQG� SURYLGH� DFFHVV� WR� WKH� VWDQGDUG� RQ� IDLU�� UHDVRQDEOH� DQG�QRQ�GLVFULPLQDWRU\�
WHUPV� ZLOO� QRUPDOO\� QRW� UHVWULFW� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

����� ,Q� SDUWLFXODU�� WR� HQVXUH� XQUHVWULFWHG� SDUWLFLSDWLRQ� WKH� UXOHV� RI� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ�
ZRXOG� QHHG� WR� JXDUDQWHH� WKDW� DOO� FRPSHWLWRUV� LQ� WKH� PDUNHW� RU� PDUNHWV� DIIHFWHG� E\� WKH� VWDQGDUG�
FDQ� SDUWLFLSDWH� LQ� WKH� SURFHVV� OHDGLQJ� WR� WKH� VHOHFWLRQ� RI� WKH� VWDQGDUG�� 7KH� VWDQGDUG�VHWWLQJ� RUJDQLä
VDWLRQV� ZRXOG� DOVR� QHHG� WR� KDYH� REMHFWLYH� DQG� QRQ�GLVFULPLQDWRU\� SURFHGXUHV� IRU� DOORFDWLQJ� YRWLQJ�
ULJKWV� DV� ZHOO� DV�� LI� UHOHYDQW�� REMHFWLYH� FULWHULD� IRU� VHOHFWLQJ� WKH� WHFKQRORJ\� WR� EH� LQFOXGHG� LQ� WKH�
VWDQGDUG�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 7KLV� SDUDJUDSK� VKRXOG� QRW� SUHYHQW� XQLODWHUDO� H[� DQWH� GLVFORVXUHV� RI� PRVW� UHVWULFWLYH� OLFHQVLQJ� WHUPV� DV� GHVFULEHG� LQ�
SDUDJUDSK� ����� ,W� DOVR� GRHV� QRW� SUHYHQW� SDWHQW� SRROV� FUHDWHG� LQ� DFFRUGDQFH� ZLWK� WKH� SULQFLSOHV� VHW� RXW� LQ� WKH�
7HFKQRORJ\� 7UDQVIHU� *XLGHOLQHV� RU� WKH� GHFLVLRQ� WR� OLFHQVH� ,35� HVVHQWLDO� WR� D� VWDQGDUG� RQ� UR\DOW\�IUHH� WHUPV� DV� VHW�
RXW� LQ� WKLV� &KDSWHU�

���� 6HH� E\� DQDORJ\� SDUDJUDSK� ��� HW� VHT�� $V� UHJDUGV� PDUNHW� VKDUHV� VHH� DOVR� SDUDJUDSK� ����
���� 6HH� DOVR� SDUDJUDSK� ���� LQ� WKLV� UHJDUG�



����� :LWK� UHVSHFW� WR� WUDQVSDUHQF\�� WKH� UHOHYDQW� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� ZRXOG� QHHG� WR� KDYH�
SURFHGXUHV� ZKLFK� DOORZ� VWDNHKROGHUV� WR� HIIHFWLYHO\� LQIRUP� WKHPVHOYHV� RI� XSFRPLQJ�� RQ�JRLQJ� DQG�
ILQDOLVHG� VWDQGDUGLVDWLRQ� ZRUN� LQ� JRRG� WLPH� DW� HDFK� VWDJH� RI� WKH� GHYHORSPHQW� RI� WKH� VWDQGDUG�

����� )XUWKHUPRUH�� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ
V� UXOHV� ZRXOG� QHHG� WR� HQVXUH� HIIHFWLYH� DFFHVV� WR� WKH�
VWDQGDUG� RQ� IDLU�� UHDVRQDEOH� DQG� QRQ� GLVFULPLQDWRU\� WHUPV�����

����� ,Q� WKH� FDVH� RI� D� VWDQGDUG� LQYROYLQJ� ,35�� D� FOHDU� DQG� EDODQFHG� ,35� SROLF\������ DGDSWHG� WR� WKH�
SDUWLFXODU� LQGXVWU\� DQG� WKH� QHHGV� RI� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� LQ� TXHVWLRQ�� LQFUHDVHV� WKH�
OLNHOLKRRG� WKDW� WKH� LPSOHPHQWHUV� RI� WKH� VWDQGDUG� ZLOO� EH� JUDQWHG� HIIHFWLYH� DFFHVV� WR� WKH� VWDQGDUGV�
HODERUDWHG� E\� WKDW� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ�

����� ,Q� RUGHU� WR� HQVXUH� HIIHFWLYH� DFFHVV� WR� WKH� VWDQGDUG�� WKH� ,35� SROLF\� ZRXOG� QHHG� WR� UHTXLUH� SDUWLFLSDQWV�
ZLVKLQJ�WR�KDYH� WKHLU� ,35� LQFOXGHG� LQ� WKH�VWDQGDUG� WR�SURYLGH�DQ� LUUHYRFDEOH�FRPPLWPHQW� LQ�ZULWLQJ� WR�
RIIHU� WR� OLFHQVH� WKHLU� HVVHQWLDO� ,35� WR� DOO� WKLUG� SDUWLHV� RQ� IDLU�� UHDVRQDEOH� DQG� QRQ�GLVFULPLQDWRU\� WHUPV�
�¶)5$1'� FRPPLWPHQW·������� 7KDW� FRPPLWPHQW� VKRXOG�EH� JLYHQ�SULRU� WR� WKH� DGRSWLRQ�RI� WKH� VWDQGDUG��
$W� WKH� VDPH� WLPH�� WKH� ,35� SROLF\� VKRXOG� DOORZ� ,35� KROGHUV� WR� H[FOXGH� VSHFLILHG� WHFKQRORJ\� IURP� WKH�
VWDQGDUG�VHWWLQJ� SURFHVV� DQG� WKHUHE\� IURP� WKH� FRPPLWPHQW� WR� RIIHU� WR� OLFHQVH�� SURYLGLQJ� WKDW�
H[FOXVLRQ� WDNHV� SODFH� DW� DQ� HDUO\� VWDJH� LQ� WKH� GHYHORSPHQW� RI� WKH� VWDQGDUG��7R� HQVXUH� WKH� HIIHFWLYHQHVV�
RI� WKH� )5$1'� FRPPLWPHQW�� WKHUH� ZRXOG� DOVR� QHHG� WR� EH� D� UHTXLUHPHQW� RQ� DOO� SDUWLFLSDWLQJ� ,35�
KROGHUV� ZKR� SURYLGH� VXFK� D� FRPPLWPHQW� WR� HQVXUH� WKDW� DQ\� FRPSDQ\� WR� ZKLFK� WKH� ,35� RZQHU�
WUDQVIHUV� LWV� ,35� �LQFOXGLQJ� WKH� ULJKW� WR� OLFHQVH� WKDW� ,35�� LV� ERXQG� E\� WKDW� FRPPLWPHQW�� IRU�
H[DPSOH� WKURXJK� D� FRQWUDFWXDO� FODXVH� EHWZHHQ� EX\HU� DQG� VHOOHU�

����� 0RUHRYHU�� WKH� ,35� SROLF\� ZRXOG� QHHG� WR� UHTXLUH� JRRG� IDLWK� GLVFORVXUH�� E\� SDUWLFLSDQWV�� RI� WKHLU� ,35�
WKDW�PLJKW� EH� HVVHQWLDO� IRU� WKH� LPSOHPHQWDWLRQ�RI� WKH� VWDQGDUG� XQGHU� GHYHORSPHQW�� 7KLV�ZRXOG� HQDEOH�
WKH� LQGXVWU\� WR� PDNH� DQ� LQIRUPHG� FKRLFH� RI� WHFKQRORJ\� DQG� WKHUHE\� DVVLVW� LQ� DFKLHYLQJ� WKH� JRDO� RI�
HIIHFWLYH� DFFHVV� WR� WKH� VWDQGDUG�� 6XFK� D� GLVFORVXUH� REOLJDWLRQ� FRXOG� EH� EDVHG� RQ� RQJRLQJ� GLVFORVXUH� DV�
WKH� VWDQGDUG� GHYHORSV� DQG� RQ� UHDVRQDEOH� HQGHDYRXUV� WR� LGHQWLI\� ,35� UHDGLQJ� RQ� WKH� SRWHQWLDO�
VWDQGDUG������ ,W� LV� DOVR� VXIILFLHQW� LI� WKH� SDUWLFLSDQW� GHFODUHV� WKDW� LW� LV� OLNHO\� WR� KDYH� ,35� FODLPV� RYHU� D�
SDUWLFXODU� WHFKQRORJ\� �ZLWKRXW� LGHQWLI\LQJ� VSHFLILF� ,35� FODLPV� RU� DSSOLFDWLRQV� IRU� ,35��� 6LQFH� WKH� ULVNV�
ZLWK� UHJDUG� WR� HIIHFWLYH� DFFHVV� DUH� QRW� WKH� VDPH� LQ� WKH� FDVH� RI� D� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� ZLWK� D�
UR\DOW\�IUHH� VWDQGDUGV� SROLF\�� ,35� GLVFORVXUH� ZRXOG� QRW� EH� UHOHYDQW� LQ� WKDW� FRQWH[W�

)5$1'� &RPPLWPHQWV

����� )5$1'�FRPPLWPHQWV� DUH�GHVLJQHG� WR�HQVXUH� WKDW�HVVHQWLDO� ,35�SURWHFWHG� WHFKQRORJ\� LQFRUSRUDWHG� LQ�D�
VWDQGDUG� LV� DFFHVVLEOH� WR� WKH� XVHUV� RI� WKDW� VWDQGDUG� RQ� IDLU�� UHDVRQDEOH� DQG� QRQ�GLVFULPLQDWRU\� WHUPV�
DQG� FRQGLWLRQV�� ,Q� SDUWLFXODU�� )5$1'� FRPPLWPHQWV� FDQ� SUHYHQW� ,35� KROGHUV� IURP�PDNLQJ� WKH� LPSOHä
PHQWDWLRQ�RI� D� VWDQGDUG�GLIILFXOW�E\� UHIXVLQJ� WR� OLFHQVH�RU�E\� UHTXHVWLQJ�XQIDLU�RU�XQUHDVRQDEOH� IHHV� �LQ�
RWKHU� ZRUGV� H[FHVVLYH� IHHV�� DIWHU� WKH� LQGXVWU\� KDV� EHHQ� ORFNHG�LQ� WR� WKH� VWDQGDUG� RU� E\� FKDUJLQJ�
GLVFULPLQDWRU\� UR\DOW\� IHHV�

����� &RPSOLDQFH� ZLWK� $UWLFOH� ���� E\� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� GRHV� QRW� UHTXLUH� WKH� VWDQGDUG��
VHWWLQJ� RUJDQLVDWLRQ� WR� YHULI\� ZKHWKHU� OLFHQVLQJ� WHUPV� RI� SDUWLFLSDQWV� IXOILO� WKH� )5$1'� FRPPLWPHQW��
3DUWLFLSDQWV� ZLOO� KDYH� WR� DVVHVV� IRU� WKHPVHOYHV� ZKHWKHU� WKH� OLFHQVLQJ� WHUPV� DQG� LQ� SDUWLFXODU� WKH� IHHV�
WKH\� FKDUJH� IXOILO� WKH� )5$1'� FRPPLWPHQW�� 7KHUHIRUH�� ZKHQ� GHFLGLQJ� ZKHWKHU� WR� FRPPLW� WR� )5$1'�
IRU� D� SDUWLFXODU� ,35�� SDUWLFLSDQWV�ZLOO� QHHG� WR� DQWLFLSDWH� WKH� LPSOLFDWLRQV� RI� WKH� )5$1'� FRPPLWPHQW��
QRWDEO\� RQ� WKHLU� DELOLW\� WR� IUHHO\� VHW� WKH� OHYHO� RI� WKHLU� IHHV�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� )RU� H[DPSOH� HIIHFWLYH� DFFHVV� VKRXOG� EH� JUDQWHG� WR� WKH� VSHFLILFDWLRQ� RI� WKH� VWDQGDUG�
���� $V� VSHFLILHG� LQ� SDUDJUDSKV� ���� DQG� ����
���� ,W� VKRXOG� EH� QRWHG� WKDW� )5$1'� FDQ� DOVR� FRYHU� UR\DOW\�IUHH� OLFHQVLQJ�
���� 7R� REWDLQ� WKH� VRXJKW� DIWHU� UHVXOW� D� JRRG� IDLWK� GLVFORVXUH� GRHV� QRW� QHHG� WR� JR� DV� IDU� DV� WR� UHTXLUH� SDUWLFLSDQWV� WR�

FRPSDUH� WKHLU� ,35� DJDLQVW� WKH� SRWHQWLDO� VWDQGDUG� DQG� LVVXH� D� VWDWHPHQW� SRVLWLYHO\� FRQFOXGLQJ� WKDW� WKH\� KDYH� QR� ,35�
UHDGLQJ� RQ� WKH� SRWHQWLDO� VWDQGDUG�



����� ,Q� FDVH� RI� D� GLVSXWH�� WKH� DVVHVVPHQW� RI� ZKHWKHU� IHHV� FKDUJHG� IRU� DFFHVV� WR� ,35� LQ� WKH� VWDQGDUG�VHWWLQJ�
FRQWH[W� DUH�XQIDLU�RU� XQUHDVRQDEOH� VKRXOG�EH� EDVHG�RQ�ZKHWKHU� WKH� IHHV� EHDU� D� UHDVRQDEOH� UHODWLRQVKLS�
WR� WKH� HFRQRPLF� YDOXH� RI� WKH� ,35������ ,Q� JHQHUDO�� WKHUH� DUH� YDULRXV� PHWKRGV� DYDLODEOH� WR� PDNH� WKLV�
DVVHVVPHQW�� ,Q� SULQFLSOH�� FRVW�EDVHG� PHWKRGV� DUH� QRW� ZHOO� DGDSWHG� WR� WKLV� FRQWH[W� EHFDXVH� RI� WKH�
GLIILFXOW\� LQ� DVVHVVLQJ� WKH� FRVWV� DWWULEXWDEOH� WR� WKH� GHYHORSPHQW� RI� D� SDUWLFXODU� SDWHQW� RU� JURXSV� RI�
SDWHQWV�� ,QVWHDG�� LW�PD\�EH�SRVVLEOH� WR� FRPSDUH� WKH� OLFHQVLQJ� IHHV� FKDUJHG�E\� WKH� FRPSDQ\� LQ� TXHVWLRQ�
IRU� WKH� UHOHYDQW� SDWHQWV� LQ� D� FRPSHWLWLYH� HQYLURQPHQW� EHIRUH� WKH� LQGXVWU\� KDV� EHHQ� ORFNHG� LQWR� WKH�
VWDQGDUG� �H[� DQWH�� ZLWK� WKRVH� FKDUJHG� DIWHU� WKH� LQGXVWU\� KDV� EHHQ� ORFNHG� LQ� �H[� SRVW��� 7KLV� DVVXPHV� WKDW�
WKH� FRPSDULVRQ� FDQ� EH� PDGH� LQ� D� FRQVLVWHQW� DQG� UHOLDEOH� PDQQHU�����

����� $QRWKHU�PHWKRG� FRXOG� EH� WR� REWDLQ� DQ� LQGHSHQGHQW� H[SHUW� DVVHVVPHQW� RI� WKH� REMHFWLYH� FHQWUDOLW\� DQG�
HVVHQWLDOLW\� WR� WKH� VWDQGDUG�DW� LVVXH�RI� WKH� UHOHYDQW� ,35�SRUWIROLR�� ,Q� DQ� DSSURSULDWH�FDVH�� LW�PD\� DOVR�EH�
SRVVLEOH� WR� UHIHU� WR� H[� DQWH� GLVFORVXUHV� RI� OLFHQVLQJ� WHUPV� LQ� WKH� FRQWH[W� RI� D� VSHFLILF� VWDQGDUG�VHWWLQJ�
SURFHVV�� 7KLV� DOVR� DVVXPHV� WKDW� WKH� FRPSDULVRQ� FDQ� EH�PDGH� LQ� D� FRQVLVWHQW� DQG� UHOLDEOH�PDQQHU�� 7KH�
UR\DOW\� UDWHV� FKDUJHG� IRU� WKH� VDPH� ,35� LQ� RWKHU� FRPSDUDEOH� VWDQGDUGV�PD\� DOVR� SURYLGH� DQ� LQGLFDWLRQ�
IRU� )5$1'� UR\DOW\� UDWHV�� 7KHVH� JXLGHOLQHV� GR� QRW� VHHN� WR� SURYLGH� DQ� H[KDXVWLYH� OLVW� RI� DSSURSULDWH�
PHWKRGV� WR� DVVHVV� ZKHWKHU� WKH� UR\DOW\� IHHV� DUH� H[FHVVLYH�

����� +RZHYHU�� LW� VKRXOG� EH� HPSKDVLVHG� WKDW� QRWKLQJ� LQ� WKHVH� *XLGHOLQHV� SUHMXGLFHV� WKH� SRVVLELOLW\� IRU�
SDUWLHV� WR� UHVROYH� WKHLU� GLVSXWHV� DERXW� WKH� OHYHO� RI� )5$1'� UR\DOW\� UDWHV� E\� KDYLQJ� UHFRXUVH� WR� WKH�
FRPSHWHQW� FLYLO� RU� FRPPHUFLDO� FRXUWV�

(IIHFWV� EDVHG� DVVHVVPHQW� IRU� VWDQGDUGLVDWLRQ� DJUHHPHQWV

����� 7KH� DVVHVVPHQW� RI� HDFK� VWDQGDUGLVDWLRQ� DJUHHPHQW� PXVW� WDNH� LQWR� DFFRXQW� WKH� OLNHO\� HIIHFWV� RI� WKH�
VWDQGDUG� RQ� WKH� PDUNHWV� FRQFHUQHG�� 7KH� IROORZLQJ� FRQVLGHUDWLRQV� DSSO\� WR� DOO� VWDQGDUGLVDWLRQ�
DJUHHPHQWV� WKDW� GHSDUW� IURP� WKH� SULQFLSOHV� DV� VHW� RXW� LQ� SDUDJUDSKV� ���� WR� ����

����� :KHWKHU� VWDQGDUGLVDWLRQ�DJUHHPHQWV�PD\�JLYH� ULVH� WR� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�PD\�GHSHQG�RQ�
ZKHWKHU� WKH� PHPEHUV� RI� D� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� UHPDLQ� IUHH� WR� GHYHORS� DOWHUQDWLYH�
VWDQGDUGV� RU� SURGXFWV� WKDW� GR� QRW� FRPSO\� ZLWK� WKH� DJUHHG� VWDQGDUG������ )RU� H[DPSOH�� LI� WKH�
VWDQGDUG�VHWWLQJ� DJUHHPHQW� ELQGV� WKH� PHPEHUV� WR� RQO\� SURGXFH� SURGXFWV� LQ� FRPSOLDQFH� ZLWK� WKH�
VWDQGDUG�� WKH� ULVN� RI� D� OLNHO\� QHJDWLYH� HIIHFW� RQ� FRPSHWLWLRQ� LV� VLJQLILFDQWO\� LQFUHDVHG� DQG� FRXOG� LQ�
FHUWDLQ�FLUFXPVWDQFHV�JLYH� ULVH� WR� D� UHVWULFWLRQ�RI� FRPSHWLWLRQ�E\�REMHFW������ ,Q� WKH� VDPH�YHLQ�� VWDQGDUGV�
RQO\�FRYHULQJ�PLQRU�DVSHFWV�RU�SDUWV�RI� WKH�HQG�SURGXFW�DUH� OHVV� OLNHO\� WR� OHDG� WR�FRPSHWLWLRQ�FRQFHUQV�
WKDQ� PRUH� FRPSUHKHQVLYH� VWDQGDUGV�

����� 7KH� DVVHVVPHQW� ZKHWKHU� WKH� DJUHHPHQW� UHVWULFWV� FRPSHWLWLRQ� ZLOO� DOVR� IRFXV� RQ� DFFHVV� WR� WKH�
VWDQGDUG�� :KHUH� WKH� UHVXOW� RI� D� VWDQGDUG� �WKDW� LV� WR� VD\�� WKH� VSHFLILFDWLRQ� RI� KRZ� WR� FRPSO\� ZLWK�
WKH� VWDQGDUG� DQG�� LI� UHOHYDQW�� WKH� HVVHQWLDO� ,35� IRU� LPSOHPHQWLQJ� WKH� VWDQGDUG�� LV� QRW� DW� DOO� DFFHVVLEOH��
RU� RQO\� DFFHVVLEOH� RQ� GLVFULPLQDWRU\� WHUPV�� IRU�PHPEHUV� RU� WKLUG� SDUWLHV� �WKDW� LV� WR� VD\�� QRQ�PHPEHUV�
RI� WKH� UHOHYDQW� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ�� WKLV� PD\� GLVFULPLQDWH� RU� IRUHFORVH� RU� VHJPHQW� PDUNHWV�
DFFRUGLQJ� WR� WKHLU� JHRJUDSKLF� VFRSH� RI� DSSOLFDWLRQ� DQG� WKHUHE\� LV� OLNHO\� WR� UHVWULFW� FRPSHWLWLRQ��
+RZHYHU�� LQ� WKH� FDVH� RI� VHYHUDO� FRPSHWLQJ� VWDQGDUGV� RU� LQ� WKH� FDVH� RI� HIIHFWLYH� FRPSHWLWLRQ�
EHWZHHQ� WKH� VWDQGDUGLVHG� VROXWLRQ� DQG� QRQ�VWDQGDUGLVHG� VROXWLRQ�� D� OLPLWDWLRQ� RI� DFFHVV� PD\� QRW�
SURGXFH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� 6HH�&DVH�������� 8QLWHG�%UDQGV�� SDUDJUDSK������ VHH� DOVR�&DVH�&�������� 3��'HU�*U�QH� 3XQNW� ²�'XDOHV� 6\VWHP�'HXWVFKODQG�
*PE+�� >����@� (&5� ,������� SDUDJUDSK� ����

���� 6HH�&DVH���������0LQLVWqUH� SXEOLF� Y� -HDQ�/RXLV�7RXUQLHU�� >����@� (&5������� SDUDJUDSK����� -RLQHG�&DVHV� �������� �������
DQG� �������� )UDQFRLV� /XFD]HDX� Y� 6$&(0�� >����@� (&5� ������ SDUDJUDSK� ���

���� 6HH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� 3KLOLSV�9&5�� 2-� /� ���� ����������� S�� ���� SDUDJUDSK� ���� ¶$V� WKHVH�
VWDQGDUGV� ZHUH� IRU� WKH� PDQXIDFWXUH� RI� 9&5� HTXLSPHQW�� WKH� SDUWLHV� ZHUH� REOLJHG� WR� PDQXIDFWXUH� DQG� GLVWULEXWH�
RQO\� FDVVHWWHV� DQG� UHFRUGHUV� FRQIRUPLQJ� WR� WKH� 9&5� V\VWHP� OLFHQVHG� E\� 3KLOLSV�� 7KH\� ZHUH� SURKLELWHG� IURP�
FKDQJLQJ� WR� PDQXIDFWXULQJ� DQG� GLVWULEXWLQJ� RWKHU� YLGHR� FDVVHWWH� V\VWHPV� «� 7KLV� FRQVWLWXWHG� D� UHVWULFWLRQ� RI�
FRPSHWLWLRQ� XQGHU� $UWLFOH� ������E�·�

���� 6HH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� 3KLOLSV�9&5�� SDUDJUDSK� ���



����� ,I� SDUWLFLSDWLRQ� LQ� WKH� VWDQGDUG�VHWWLQJ� SURFHVV� LV� RSHQ� LQ� WKH� VHQVH� WKDW� LW� DOORZV� DOO� FRPSHWLWRUV�
�DQG�RU� VWDNHKROGHUV�� LQ� WKH�PDUNHW� DIIHFWHG� E\� WKH� VWDQGDUG� WR� WDNH� SDUW� LQ� FKRRVLQJ� DQG� HODERUDWLQJ�
WKH� VWDQGDUG�� WKLV� ZLOO� ORZHU� WKH� ULVNV� RI� D� OLNHO\� UHVWULFWLYH� HIIHFW� RQ� FRPSHWLWLRQ� E\� QRW� H[FOXGLQJ�
FHUWDLQ� FRPSDQLHV� IURP� WKH� DELOLW\� WR� LQIOXHQFH� WKH� FKRLFH� DQG� HODERUDWLRQ� RI� WKH� VWDQGDUG������ 7KH�
JUHDWHU� WKH� OLNHO\� PDUNHW� LPSDFW� RI� WKH� VWDQGDUG� DQG� WKH� ZLGHU� LWV� SRWHQWLDO� ILHOGV� RI� DSSOLFDWLRQ�� WKH�
PRUH� LPSRUWDQW� LW� LV� WR� DOORZ� HTXDO� DFFHVV� WR� WKH� VWDQGDUG�VHWWLQJ� SURFHVV�� +RZHYHU�� LI� WKH� IDFWV� DW�
KDQG� VKRZ� WKDW� WKHUH� LV� FRPSHWLWLRQ� EHWZHHQ� VHYHUDO� VXFK� VWDQGDUGV� DQG� VWDQGDUG�VHWWLQJ� RUJDQLä
VDWLRQV� �DQG� LW� LV� QRW� QHFHVVDU\� WKDW� WKH� ZKROH� LQGXVWU\� DSSOLHV� WKH� VDPH� VWDQGDUGV�� WKHUH� PD\� EH� QR�
UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ��$OVR�� LI� LQ� WKH� DEVHQFH� RI� D� OLPLWDWLRQ�RQ� WKH� QXPEHU� RI� SDUWLFLSDQWV�
LW� ZRXOG� QRW� KDYH� EHHQ� SRVVLEOH� WR� DGRSW� WKH� VWDQGDUG�� WKH� DJUHHPHQW� ZRXOG� QRW� EH� OLNHO\� WR� OHDG� WR�
DQ\� UHVWULFWLYH� HIIHFW� RQ� FRPSHWLWLRQ� XQGHU� $UWLFOH� ������������ ,Q� FHUWDLQ� VLWXDWLRQV� WKH� SRWHQWLDO�
QHJDWLYH� HIIHFWV� RI� UHVWULFWHG� SDUWLFLSDWLRQ� PD\� EH� UHPRYHG� RU� DW� OHDVW� OHVVHQHG� E\� HQVXULQJ� WKDW�
VWDNHKROGHUV� DUH� NHSW� LQIRUPHG� DQG� FRQVXOWHG� RQ� WKH� ZRUN� LQ� SURJUHVV������ 7KH� PRUH� WUDQVSDUHQW�
WKH� SURFHGXUH� IRU� DGRSWLQJ� WKH� VWDQGDUG�� WKH�PRUH� OLNHO\� LW� LV� WKDW� WKH� DGRSWHG� VWDQGDUG�ZLOO� WDNH� LQWR�
DFFRXQW� WKH� LQWHUHVWV� RI� DOO� VWDNHKROGHUV�

����� 7R� DVVHVV� WKH� HIIHFWV� RI� D� VWDQGDUG�VHWWLQJ� DJUHHPHQW�� WKH� PDUNHW� VKDUHV� RI� WKH� JRRGV� RU� VHUYLFHV�
EDVHG� RQ� WKH� VWDQGDUG� VKRXOG� EH� WDNHQ� LQWR� DFFRXQW�� ,W� PLJKW� QRW� DOZD\V� EH� SRVVLEOH� WR� DVVHVV�ZLWK�
DQ\� FHUWDLQW\� DW� DQ� HDUO\� VWDJH�ZKHWKHU� WKH� VWDQGDUG�ZLOO� LQ� SUDFWLFH� EH� DGRSWHG� E\� D� ODUJH� SDUW� RI� WKH�
LQGXVWU\� RU� ZKHWKHU� LW� ZLOO� RQO\� EH� D� VWDQGDUG� XVHG� E\� D� PDUJLQDO� SDUW� RI� WKH� UHOHYDQW� LQGXVWU\�� ,Q�
PDQ\� FDVHV� WKH� UHOHYDQW� PDUNHW� VKDUHV� RI� WKH� FRPSDQLHV� KDYLQJ� SDUWLFLSDWHG� LQ� GHYHORSLQJ� WKH�
VWDQGDUG� FRXOG� EH� XVHG� DV� D� SUR[\� IRU� HVWLPDWLQJ� WKH� OLNHO\� PDUNHW� VKDUH� RI� WKH� VWDQGDUG� �VLQFH� WKH�
FRPSDQLHV� SDUWLFLSDWLQJ� LQ� VHWWLQJ� WKH� VWDQGDUG�ZRXOG� LQ�PRVW� FDVHV� KDYH� DQ� LQWHUHVW� LQ� LPSOHPHQWLQJ�
WKH� VWDQGDUG������� +RZHYHU�� DV� WKH� HIIHFWLYHQHVV� RI� VWDQGDUGLVDWLRQ� DJUHHPHQWV� LV� RIWHQ� SURSRUWLRQDO� WR�
WKH� VKDUH�RI� WKH� LQGXVWU\� LQYROYHG� LQ� VHWWLQJ� DQG�RU� DSSO\LQJ� WKH� VWDQGDUG�� KLJK�PDUNHW� VKDUHV� KHOG� E\�
WKH� SDUWLHV� LQ� WKH� PDUNHW� RU� PDUNHWV� DIIHFWHG� E\� WKH� VWDQGDUG� ZLOO� QRW� QHFHVVDULO\� OHDG� WR� WKH�
FRQFOXVLRQ� WKDW� WKH� VWDQGDUG� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

����� $Q\� VWDQGDUG�VHWWLQJ� DJUHHPHQW� ZKLFK� FOHDUO\� GLVFULPLQDWHV� DJDLQVW� DQ\� RI� WKH� SDUWLFLSDWLQJ� RU�
SRWHQWLDO� PHPEHUV� FRXOG� OHDG� WR� D� UHVWULFWLRQ� RI� FRPSHWLWLRQ�� )RU� H[DPSOH�� LI� D� VWDQGDUG�VHWWLQJ�
RUJDQLVDWLRQ� H[SOLFLWO\� H[FOXGHV� XSVWUHDP� RQO\� FRPSDQLHV� �WKDW� LV� WR� VD\�� FRPSDQLHV� QRW� DFWLYH� RQ�
WKH� GRZQVWUHDP�SURGXFWLRQ�PDUNHW��� WKLV� FRXOG� OHDG� WR� DQ� H[FOXVLRQ�RI� SRWHQWLDOO\� EHWWHU� WHFKQRORJLHV�

����� $V� UHJDUGV� VWDQGDUG�VHWWLQJ� DJUHHPHQWV� ZLWK� GLIIHUHQW� W\SHV� RI� ,35� GLVFORVXUH� PRGHOV� IURP� WKH�
RQHV� GHVFULEHG� LQ� SDUDJUDSK� ����� LW� ZRXOG� KDYH� WR� EH� DVVHVVHG� RQ� D� FDVH� E\� FDVH� EDVLV� ZKHWKHU� WKH�
GLVFORVXUH�PRGHO� LQ� TXHVWLRQ� �IRU� H[DPSOH� D� GLVFORVXUH�PRGHO� QRW� UHTXLULQJ� EXW� RQO\� HQFRXUDJLQJ� ,35�
GLVFORVXUH��JXDUDQWHHV� HIIHFWLYH�DFFHVV� WR� WKH� VWDQGDUG�� ,Q� RWKHU�ZRUGV�� LW� QHHGV� WR� EH� DVVHVVHG�ZKHWKHU��
LQ� WKH� VSHFLILF� FRQWH[W�� DQ� LQIRUPHG� FKRLFH� EHWZHHQ� WHFKQRORJLHV� DQG� DVVRFLDWHG� ,35� LV� LQ� SUDFWLFH�QRW�
SUHYHQWHG� E\� WKH� ,35� GLVFORVXUH� PRGHO�

����� )LQDOO\�� VWDQGDUG�VHWWLQJ� DJUHHPHQWV� SURYLGLQJ� IRU� H[� DQWH� GLVFORVXUHV� RI�PRVW� UHVWULFWLYH� OLFHQVLQJ�
WHUPV��ZLOO� QRW�� LQ� SULQFLSOH�� UHVWULFW� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ� RI�$UWLFOH��������� ,Q� WKDW� UHJDUG��
LW� LV� LPSRUWDQW� WKDW� SDUWLHV� LQYROYHG� LQ� WKH� VHOHFWLRQ�RI� D� VWDQGDUG�EH� IXOO\� LQIRUPHG�QRW� RQO\� DV� WR� WKH�
DYDLODEOH� WHFKQLFDO� RSWLRQV� DQG� WKH� DVVRFLDWHG� ,35�� EXW� DOVR� DV� WR� WKH� OLNHO\� FRVW� RI� WKDW� ,35�� 7KHUHIRUH��
VKRXOG� D� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ
V� ,35� SROLF\� FKRRVH� WR� SURYLGH� IRU� ,35� KROGHUV� WR� LQGLYLGXDOO\

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� ,Q�&RPPLVVLRQ�'HFLVLRQ� LQ�&DVH� ,9���������;�2SHQ�*URXS��2-�/���������������S������ WKH�&RPPLVVLRQ� FRQVLGHUHG� WKDW�
HYHQ� LI� WKH� VWDQGDUGV� DGRSWHG� ZHUH� PDGH� SXEOLF�� WKH� UHVWULFWHG�PHPEHUVKLS� SROLF\� KDG� WKH� HIIHFW� RI� SUHYHQWLQJ� QRQ��
PHPEHUV� IURP� LQIOXHQFLQJ� WKH� UHVXOWV� RI� WKH� ZRUN� RI� WKH� JURXS� DQG� IURP� JHWWLQJ� WKH� NQRZ�KRZ� DQG� WHFKQLFDO�
XQGHUVWDQGLQJ� UHODWLQJ� WR� WKH� VWDQGDUGV� ZKLFK� WKH� PHPEHUV� ZHUH� OLNHO\� WR� DFTXLUH�� ,Q� DGGLWLRQ�� QRQ�PHPEHUV�
FRXOG� QRW�� LQ� FRQWUDVW� WR� WKH� PHPEHUV�� LPSOHPHQW� WKH� VWDQGDUG� EHIRUH� LW� ZDV� DGRSWHG� �VHH� SDUDJUDSK� ����� 7KH�
DJUHHPHQW� ZDV� WKHUHIRUH� LQ� WKHVH� FLUFXPVWDQFHV� VHHQ� WR� FRQVWLWXWH� D� UHVWULFWLRQ� XQGHU� $UWLFOH� �������

���� 2U� LI� WKH� DGRSWLRQ� RI� WKH� VWDQGDUG� ZRXOG� KDYH� EHHQ� KHDYLO\� GHOD\HG� E\� DQ� LQHIILFLHQW� SURFHVV�� DQ\� LQLWLDO� UHVWULFWLRQ�
FRXOG� EH� RXWZHLJKHG� E\� HIILFLHQFLHV� WR� EH� FRQVLGHUHG� XQGHU� $UWLFOH� �������

���� 6HH� &RPPLVVLRQ� 'HFLVLRQ� RI� ��� 2FWREHU� ����� LQ� &DVH� �������� 6KLS� &ODVVLILFDWLRQ�� 7KH� 'HFLVLRQ� FDQ� EH� IRXQG� DW��
KWWS���HF�HXURSD�HX�FRPSHWLWLRQ�DQWLWUXVW�FDVHV�LQGH[�E\BQUB���KWPO�L��B���

���� 6HH� SDUDJUDSK� ����



GLVFORVH� WKHLU�PRVW� UHVWULFWLYH� OLFHQVLQJ� WHUPV�� LQFOXGLQJ� WKH�PD[LPXP�UR\DOW\� UDWHV� WKH\�ZRXOG�FKDUJH��
SULRU� WR� WKH�DGRSWLRQ�RI� WKH�VWDQGDUG�� WKLV�ZLOO�QRUPDOO\�QRW� OHDG� WR�D� UHVWULFWLRQ�RI� FRPSHWLWLRQ�ZLWKLQ�
WKH�PHDQLQJ�RI�$UWLFOH�������������6XFK�XQLODWHUDO�H[�DQWH�GLVFORVXUHV�RI�PRVW� UHVWULFWLYH� OLFHQVLQJ� WHUPV�
ZRXOG� EH� RQH� ZD\� WR� HQDEOH� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� WR� WDNH� DQ� LQIRUPHG� GHFLVLRQ� EDVHG� RQ�
WKH� GLVDGYDQWDJHV� DQG� DGYDQWDJHV� RI� GLIIHUHQW� DOWHUQDWLYH� WHFKQRORJLHV�� QRW� RQO\� IURP� D� WHFKQLFDO�
SHUVSHFWLYH� EXW� DOVR� IURP� D� SULFLQJ� SHUVSHFWLYH�

6WDQGDUG� WHUPV

����� 7KH� HVWDEOLVKPHQW� DQG� XVH� RI� VWDQGDUG� WHUPV� PXVW� EH� DVVHVVHG� LQ� WKH� DSSURSULDWH� HFRQRPLF� FRQWH[W�
DQG� LQ� WKH� OLJKW� RI� WKH� VLWXDWLRQ� RQ� WKH� UHOHYDQW� PDUNHW� LQ� RUGHU� WR� GHWHUPLQH� ZKHWKHU� WKH� VWDQGDUG�
WHUPV� DW� LVVXH� DUH� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

����� $V� ORQJ� DV� SDUWLFLSDWLRQ� LQ� WKH� DFWXDO� HVWDEOLVKPHQW� RI� VWDQGDUG� WHUPV� LV� XQUHVWULFWHG� IRU� WKH�
FRPSHWLWRUV� LQ� WKH� UHOHYDQW� PDUNHW� �HLWKHU� E\� SDUWLFLSDWLRQ� LQ� WKH� WUDGH� DVVRFLDWLRQ� RU� GLUHFWO\��� DQG�
WKH� HVWDEOLVKHG� VWDQGDUG� WHUPV� DUH� QRQ�ELQGLQJ� DQG� HIIHFWLYHO\� DFFHVVLEOH� IRU� DQ\RQH�� VXFK�
DJUHHPHQWV� DUH� QRW� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� �VXEMHFW� WR� WKH� FDYHDWV�
VHW� RXW� LQ� SDUDJUDSKV� ����� ����� ���� DQG� �����

����� (IIHFWLYHO\� DFFHVVLEOH� DQG� QRQ�ELQGLQJ� VWDQGDUG� WHUPV� IRU� WKH� VDOH� RI� FRQVXPHU� JRRGV� RU� VHUYLFHV� �RQ�
WKH�SUHVXPSWLRQ� WKDW� WKH\�KDYH�QR� HIIHFW� RQ� SULFH�� WKXV� JHQHUDOO\�GR� QRW� KDYH� DQ\� UHVWULFWLYH�HIIHFW�RQ�
FRPSHWLWLRQ� VLQFH� WKH\� DUH� XQOLNHO\� WR� OHDG� WR� DQ\� QHJDWLYH� HIIHFW� RQ� SURGXFW� TXDOLW\�� SURGXFW� YDULHW\�
RU� LQQRYDWLRQ�� 7KHUH� DUH�� KRZHYHU�� WZR� JHQHUDO� H[FHSWLRQV� ZKHUH� D� PRUH� LQ�GHSWK� DVVHVVPHQW� ZRXOG�
EH� UHTXLUHG�

����� )LUVWO\�� VWDQGDUG� WHUPV� IRU� WKH� VDOH� RI� FRQVXPHU� JRRGV� RU� VHUYLFHV�ZKHUH� WKH� VWDQGDUG� WHUPV� GHILQH� WKH�
VFRSH� RI� WKH� SURGXFW� VROG� WR� WKH� FXVWRPHU�� DQG�ZKHUH� WKHUHIRUH� WKH� ULVN� RI� OLPLWLQJ� SURGXFW� FKRLFH� LV�
PRUH� VLJQLILFDQW�� FRXOG� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� ������� ZKHUH� WKHLU� FRPPRQ� DSSOLFDWLRQ� LV� OLNHO\� WR� UHVXOW� LQ� D� GH� IDFWR� DOLJQPHQW�� 7KLV�
FRXOG� EH� WKH� FDVH� ZKHQ� WKH� ZLGHVSUHDG� XVH� RI� WKH� VWDQGDUG� WHUPV� GH� IDFWR� OHDGV� WR� D� OLPLWDWLRQ� RI�
LQQRYDWLRQ� DQG� SURGXFW� YDULHW\�� )RU� LQVWDQFH�� WKLV� PD\� DULVH� ZKHUH� VWDQGDUG� WHUPV� LQ� LQVXUDQFH�
FRQWUDFWV� OLPLW� WKH� FXVWRPHU
V� SUDFWLFDO� FKRLFH� RI� NH\� HOHPHQWV� RI� WKH� FRQWUDFW�� VXFK� DV� WKH� VWDQGDUG�
ULVNV� FRYHUHG�� (YHQ� LI� WKH� XVH� RI� WKH� VWDQGDUG� WHUPV� LV� QRW� FRPSXOVRU\�� WKH\� PLJKW� XQGHUPLQH� WKH�
LQFHQWLYHV� RI� WKH� FRPSHWLWRUV� WR� FRPSHWH� RQ� SURGXFW� GLYHUVLILFDWLRQ�

����� :KHQ� DVVHVVLQJ�ZKHWKHU� WKHUH� LV� D� ULVN� WKDW� WKH� VWDQGDUG� WHUPV� DUH� OLNHO\� WR� KDYH� UHVWULFWLYH� HIIHFWV� E\�
ZD\� RI� D� OLPLWDWLRQ� RI� SURGXFW� FKRLFH�� IDFWRUV� VXFK� DV� H[LVWLQJ� FRPSHWLWLRQ� RQ� WKH� PDUNHW� VKRXOG� EH�
WDNHQ� LQWR� DFFRXQW�� )RU� H[DPSOH� LI� WKHUH� LV� D� ODUJH� QXPEHU� RI� VPDOOHU� FRPSHWLWRUV�� WKH� ULVN� RI� D�
OLPLWDWLRQ� RI� SURGXFW� FKRLFH�ZRXOG� VHHP� WR� EH� OHVV� WKDQ� LI� WKHUH� DUH� RQO\� D� IHZ� ELJJHU� FRPSHWLWRUV������
7KH� PDUNHW� VKDUHV� RI� WKH� FRPSDQLHV� SDUWLFLSDWLQJ� LQ� WKH� HVWDEOLVKPHQW� RI� WKH� VWDQGDUG� WHUPV� PLJKW�
DOVR�JLYH�D�FHUWDLQ� LQGLFDWLRQ�RI� WKH� OLNHOLKRRG�RI�XSWDNH�RI� WKH�VWDQGDUG� WHUPV�RU�RI� WKH� OLNHOLKRRG�WKDW�
WKH� VWDQGDUG� WHUPV�ZLOO� EH� XVHG� E\� D� ODUJH� SDUW� RI� WKH�PDUNHW�� +RZHYHU�� LQ� WKLV� UHVSHFW�� LW� LV� QRW� RQO\�
UHOHYDQW� WR� DQDO\VH�ZKHWKHU� WKH� VWDQGDUG� WHUPV� HODERUDWHG� DUH� OLNHO\� WR� EH� XVHG� E\� D� ODUJH� SDUW� RI� WKH�
PDUNHW�� EXW� DOVR�ZKHWKHU� WKH� VWDQGDUG� WHUPV�RQO\� FRYHU�SDUW� RI� WKH�SURGXFW�RU� WKH�ZKROH�SURGXFW� �WKH�
OHVV� H[WHQVLYH� WKH� VWDQGDUG� WHUPV�� WKH� OHVV� OLNHO\� WKDW� WKH\�ZLOO� OHDG�� RYHUDOO�� WR� D� OLPLWDWLRQ� RI� SURGXFW�
FKRLFH���0RUHRYHU�� LQ� FDVHV�ZKHUH� LQ� WKH� DEVHQFH� RI� WKH� HVWDEOLVKPHQW� RI� WKH� VWDQGDUG� WHUPV� LW� ZRXOG�
QRW� KDYH�EHHQ� SRVVLEOH� WR� RIIHU� D� FHUWDLQ�SURGXFW�� WKHUH�ZRXOG�QRW� EH� OLNHO\� WR� EH� DQ\� UHVWULFWLYH�HIIHFW�
RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� ,Q� WKDW� VFHQDULR�� SURGXFW� FKRLFH� LV� LQFUHDVHG�
UDWKHU� WKDQ� GHFUHDVHG� E\� WKH� HVWDEOLVKPHQW� RI� WKH� VWDQGDUG� WHUPV�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� $Q\� XQLODWHUDO� H[� DQWH� GLVFORVXUHV� RI� PRVW� UHVWULFWLYH� OLFHQVLQJ� WHUPV� VKRXOG� QRW� VHUYH� DV� D� FRYHU� WR� MRLQWO\� IL[� SULFHV�
HLWKHU� RI� GRZQVWUHDP� SURGXFWV� RU� RI� VXEVWLWXWH� ,35�WHFKQRORJLHV�ZKLFK� LV�� DV� RXWOLQHG� LQ� SDUDJUDSK� ����� D� UHVWULFWLRQ�
RI� FRPSHWLWLRQ� E\� REMHFW�

���� ,I� SUHYLRXV� H[SHULHQFH� ZLWK� VWDQGDUG� WHUPV� RQ� WKH� UHOHYDQW� PDUNHW� VKRZV� WKDW� WKH� VWDQGDUG� WHUPV� GLG� QRW� OHDG� WR�
OHVVHQHG� FRPSHWLWLRQ�RQ� SURGXFW�GLIIHUHQWLDWLRQ�� WKLV�PLJKW� DOVR�EH� DQ� LQGLFDWLRQ� WKDW� WKH� VDPH� W\SH�RI� VWDQGDUG� WHUPV�
HODERUDWHG� IRU� D� QHLJKERXULQJ� SURGXFW� ZLOO� QRW� OHDG� WR� D� UHVWULFWLYH� HIIHFW� RQ� FRPSHWLWLRQ�



����� 6HFRQGO\�� HYHQ� LI� WKH� VWDQGDUG� WHUPV� GR� QRW� GHILQH� WKH� DFWXDO� VFRSH� RI� WKH� HQG�SURGXFW� WKH\�PLJKW� EH�
D� GHFLVLYH� SDUW� RI� WKH� WUDQVDFWLRQ� ZLWK� WKH� FXVWRPHU� IRU� RWKHU� UHDVRQV�� $Q� H[DPSOH� ZRXOG� EH� RQOLQH�
VKRSSLQJ� ZKHUH� FXVWRPHU� FRQILGHQFH� LV� HVVHQWLDO� �IRU� H[DPSOH�� LQ� WKH� XVH� RI� VDIH� SD\PHQW� V\VWHPV�� D�
SURSHU� GHVFULSWLRQ� RI� WKH� SURGXFWV�� FOHDU� DQG� WUDQVSDUHQW� SULFLQJ� UXOHV�� IOH[LELOLW\� RI� WKH� UHWXUQ� SROLF\��
HWF��� $V� LW� LV� GLIILFXOW� IRU� FXVWRPHUV� WR� PDNH� D� FOHDU� DVVHVVPHQW� RI� DOO� WKRVH� HOHPHQWV�� WKH\� WHQG� WR�
IDYRXU�ZLGHVSUHDG�SUDFWLFHV� DQG� VWDQGDUG� WHUPV� UHJDUGLQJ� WKRVH� HOHPHQWV� FRXOG� WKHUHIRUH�EHFRPH� D� GH�
IDFWR� VWDQGDUG� ZLWK� ZKLFK� FRPSDQLHV� ZRXOG� QHHG� WR� FRPSO\� WR� VHOO� LQ� WKH�PDUNHW�� (YHQ� WKRXJK� QRQ��
ELQGLQJ�� WKRVH� VWDQGDUG� WHUPV�ZRXOG� EHFRPH� D� GH� IDFWR� VWDQGDUG�� WKH� HIIHFWV� RI�ZKLFK�DUH� YHU\� FORVH� WR�
D� ELQGLQJ� VWDQGDUG� DQG� QHHG� WR� EH� DQDO\VHG� DFFRUGLQJO\�

����� ,I� WKH� XVH� RI� VWDQGDUG� WHUPV� LV� ELQGLQJ�� WKHUH� LV� D� QHHG� WR� DVVHVV� WKHLU� LPSDFW� RQ� SURGXFW� TXDOLW\��
SURGXFW� YDULHW\� DQG� LQQRYDWLRQ� �LQ� SDUWLFXODU� LI� WKH� VWDQGDUG� WHUPV� DUH� ELQGLQJ� RQ� WKH� HQWLUH�PDUNHW��

����� 0RUHRYHU�� VKRXOG� WKH� VWDQGDUG� WHUPV� �ELQGLQJ� RU� QRQ�ELQGLQJ�� FRQWDLQ� DQ\� WHUPV� ZKLFK� DUH� OLNHO\� WR�
KDYH�D�QHJDWLYH�HIIHFW�RQ� FRPSHWLWLRQ�UHODWLQJ� WR�SULFHV� �IRU� H[DPSOH� WHUPV�GHILQLQJ� WKH� W\SH�RI� UHEDWHV�
WR� EH� JLYHQ��� WKH\�ZRXOG� EH� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�
RI� $UWLFOH� �������

����� $VVHVVPHQW� XQGHU� $UWLFOH� ������

������� (IILFLHQF\� JDLQV

6WDQGDUGLVDWLRQ� DJUHHPHQWV

����� 6WDQGDUGLVDWLRQ�DJUHHPHQWV� IUHTXHQWO\�JLYH�ULVH� WR� VLJQLILFDQW�HIILFLHQF\�JDLQV��)RU�H[DPSOH��8QLRQ�ZLGH�
VWDQGDUGV�PD\� IDFLOLWDWH�PDUNHW� LQWHJUDWLRQ� DQG� DOORZ�FRPSDQLHV� WR�PDUNHW� WKHLU�JRRGV� DQG� VHUYLFHV� LQ�
DOO� 0HPEHU� 6WDWHV�� OHDGLQJ� WR� LQFUHDVHG� FRQVXPHU� FKRLFH� DQG� GHFUHDVLQJ� SULFHV�� 6WDQGDUGV� ZKLFK�
HVWDEOLVK� WHFKQLFDO� LQWHURSHUDELOLW\� DQG� FRPSDWLELOLW\� RIWHQ� HQFRXUDJH� FRPSHWLWLRQ� RQ� WKH� PHULWV�
EHWZHHQ� WHFKQRORJLHV� IURP� GLIIHUHQW� FRPSDQLHV� DQG� KHOS� SUHYHQW� ORFN�LQ� WR� RQH� SDUWLFXODU� VXSSOLHU��
)XUWKHUPRUH��VWDQGDUGV�PD\� UHGXFH� WUDQVDFWLRQ�FRVWV� IRU� VHOOHUV�DQG�EX\HUV��6WDQGDUGV�RQ�� IRU� LQVWDQFH��
TXDOLW\�� VDIHW\� DQG� HQYLURQPHQWDO� DVSHFWV� RI� D� SURGXFW� PD\� DOVR� IDFLOLWDWH� FRQVXPHU� FKRLFH� DQG� FDQ�
OHDG� WR� LQFUHDVHG� SURGXFW� TXDOLW\�� 6WDQGDUGV� DOVR� SOD\� DQ� LPSRUWDQW� UROH� IRU� LQQRYDWLRQ�� 7KH\� FDQ�
UHGXFH� WKH� WLPH� LW� WDNHV� WR�EULQJ� D�QHZ� WHFKQRORJ\� WR� WKH�PDUNHW� DQG� IDFLOLWDWH� LQQRYDWLRQ�E\� DOORZLQJ�
FRPSDQLHV� WR� EXLOG� RQ� WRS� RI� DJUHHG� VROXWLRQV�

����� 7R� DFKLHYH� WKRVH� HIILFLHQF\� JDLQV� LQ� WKH� FDVH� RI� VWDQGDUGLVDWLRQ� DJUHHPHQWV�� WKH� LQIRUPDWLRQ� QHFHVVDU\�
WR� DSSO\� WKH� VWDQGDUG� PXVW� EH� HIIHFWLYHO\� DYDLODEOH� WR� WKRVH� ZLVKLQJ� WR� HQWHU� WKH� PDUNHW�����

����� 'LVVHPLQDWLRQ� RI� D� VWDQGDUG� FDQ� EH� HQKDQFHG� E\� PDUNV� RU� ORJRV� FHUWLI\LQJ� FRPSOLDQFH� WKHUHE\�
SURYLGLQJ� FHUWDLQW\� WR� FXVWRPHUV�� $JUHHPHQWV� IRU� WHVWLQJ� DQG� FHUWLILFDWLRQ� JR� EH\RQG� WKH� SULPDU\�
REMHFWLYH� RI� GHILQLQJ� WKH� VWDQGDUG� DQG� ZRXOG� QRUPDOO\� FRQVWLWXWH� D� GLVWLQFW� DJUHHPHQW� DQG� PDUNHW�

����� :KLOH� WKH� HIIHFWV� RQ� LQQRYDWLRQ�PXVW� EH� DQDO\VHG�RQ� D� FDVH�E\�FDVH�EDVLV�� VWDQGDUGV� FUHDWLQJ� FRPSDWLä
ELOLW\� RQ� D� KRUL]RQWDO� OHYHO� EHWZHHQ� GLIIHUHQW� WHFKQRORJ\� SODWIRUPV� DUH� FRQVLGHUHG� WR� EH� OLNHO\� WR� JLYH�
ULVH� WR� HIILFLHQF\� JDLQV�

6WDQGDUG� WHUPV

����� 7KH� XVH� RI� VWDQGDUG� WHUPV� FDQ� HQWDLO� HFRQRPLF� EHQHILWV� VXFK� DV� PDNLQJ� LW� HDVLHU� IRU� FXVWRPHUV� WR�
FRPSDUH� WKH� FRQGLWLRQV� RIIHUHG� DQG� WKXV� IDFLOLWDWH� VZLWFKLQJ� EHWZHHQ� FRPSDQLHV�� 6WDQGDUG� WHUPV�
PLJKW� DOVR� OHDG� WR� HIILFLHQF\� JDLQV� LQ� WKH� IRUP� RI� VDYLQJV� LQ� WUDQVDFWLRQ� FRVWV� DQG�� LQ� FHUWDLQ�
VHFWRUV� �LQ� SDUWLFXODU� ZKHUH� WKH� FRQWUDFWV� DUH� RI� D� FRPSOH[� OHJDO� VWUXFWXUH��� IDFLOLWDWH� HQWU\�� 6WDQGDUG�
WHUPV� PD\� DOVR� LQFUHDVH� OHJDO� FHUWDLQW\� IRU� WKH� FRQWUDFW� SDUWLHV�

����� 7KH�KLJKHU� WKH� QXPEHU� RI� FRPSHWLWRUV�RQ� WKH�PDUNHW�� WKH� JUHDWHU� WKH� HIILFLHQF\�JDLQ� RI� IDFLOLWDWLQJ� WKH�
FRPSDULVRQ� RI� FRQGLWLRQV� RIIHUHG�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 6HH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� ;�2SHQ� *URXS�� SDUDJUDSK� ���� ¶7KH� &RPPLVVLRQ� FRQVLGHUV� WKDW� WKH�
ZLOOLQJQHVV� RI� WKH� *URXS� WR� PDNH� DYDLODEOH� WKH� UHVXOWV� DV� TXLFNO\� DV� SRVVLEOH� LV� DQ� HVVHQWLDO� HOHPHQW� LQ� LWV� GHFLVLRQ�
WR� JUDQW� DQ� H[HPSWLRQ·�



������� ,QGLVSHQVDELOLW\

����� 5HVWULFWLRQV� WKDW� JR� EH\RQG�ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQF\� JDLQV� WKDW� FDQ� EH� JHQHUDWHG� E\�
D� VWDQGDUGLVDWLRQ� DJUHHPHQW� RU� VWDQGDUG� WHUPV� GR� QRW� IXOILO� WKH� FULWHULD� RI� $UWLFOH� �������

6WDQGDUGLVDWLRQ� DJUHHPHQWV

����� 7KH� DVVHVVPHQW� RI� HDFK� VWDQGDUGLVDWLRQ� DJUHHPHQW� PXVW� WDNH� LQWR� DFFRXQW� LWV� OLNHO\� HIIHFW� RQ� WKH�
PDUNHWV� FRQFHUQHG�� RQ� WKH� RQH� KDQG�� DQG� WKH� VFRSH� RI� UHVWULFWLRQV� WKDW� SRVVLEO\� JR� EH\RQG� WKH�
REMHFWLYH� RI� DFKLHYLQJ� HIILFLHQFLHV�� RQ� WKH� RWKHU�����

����� 3DUWLFLSDWLRQ� LQ� VWDQGDUG�VHWWLQJ� VKRXOG� QRUPDOO\� EH� RSHQ� WR� DOO� FRPSHWLWRUV� LQ� WKH�PDUNHW� RU�PDUNHWV�
DIIHFWHG� E\� WKH� VWDQGDUG� XQOHVV� WKH� SDUWLHV� GHPRQVWUDWH� VLJQLILFDQW� LQHIILFLHQFLHV� RI� VXFK� SDUWLFLSDWLRQ�
RU� UHFRJQLVHG� SURFHGXUHV� DUH� IRUHVHHQ� IRU� WKH� FROOHFWLYH� UHSUHVHQWDWLRQ� RI� LQWHUHVWV�����

����� $V� D� JHQHUDO� UXOH� VWDQGDUGLVDWLRQ� DJUHHPHQWV� VKRXOG� FRYHU� QR� PRUH� WKDQ� ZKDW� LV� QHFHVVDU\� WR� HQVXUH�
WKHLU� DLPV�� ZKHWKHU� WKLV� LV� WHFKQLFDO� LQWHURSHUDELOLW\� DQG� FRPSDWLELOLW\� RU� D� FHUWDLQ� OHYHO� RI� TXDOLW\�� ,Q�
FDVHV�ZKHUH�KDYLQJ�RQO\� RQH� WHFKQRORJLFDO� VROXWLRQ�ZRXOG� EHQHILW� FRQVXPHUV�RU� WKH� HFRQRP\� DW� ODUJH�
WKDW� VWDQGDUG� VKRXOG�� EH� VHW� RQ� D� QRQ�GLVFULPLQDWRU\� EDVLV�� 7HFKQRORJ\� QHXWUDO� VWDQGDUGV� FDQ�� LQ�
FHUWDLQ� FLUFXPVWDQFHV�� OHDG� WR� ODUJHU� HIILFLHQF\� JDLQV�� ,QFOXGLQJ� VXEVWLWXWH� ,35����� DV� HVVHQWLDO� SDUWV� RI�
D� VWDQGDUG� ZKLOH� DW� WKH� VDPH� WLPH� IRUFLQJ� WKH� XVHUV� RI� WKH� VWDQGDUG� WR� SD\� IRU� PRUH� ,35� WKDQ�
WHFKQLFDOO\� QHFHVVDU\� ZRXOG� JR� EH\RQG� ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� DQ\� LGHQWLILHG� HIILFLHQF\� JDLQV��
,Q� WKH� VDPH� YHLQ�� LQFOXGLQJ� VXEVWLWXWH� ,35� DV� HVVHQWLDO� SDUWV� RI� D� VWDQGDUG� DQG� OLPLWLQJ� WKH� XVH� RI� WKDW�
WHFKQRORJ\� WR� WKDW� SDUWLFXODU� VWDQGDUG� �WKDW� LV� WR� VD\�� H[FOXVLYH� XVH�� FRXOG� OLPLW� LQWHU�WHFKQRORJ\�
FRPSHWLWLRQ� DQG� ZRXOG� QRW� EH� QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQFLHV� LGHQWLILHG�

����� 5HVWULFWLRQV� LQ� D� VWDQGDUGLVDWLRQ� DJUHHPHQW�PDNLQJ� D� VWDQGDUG�ELQGLQJ� DQG�REOLJDWRU\� IRU� WKH� LQGXVWU\�
DUH� LQ� SULQFLSOH� QRW� LQGLVSHQVDEOH�

����� ,Q� D� VLPLODU� YHLQ�� VWDQGDUGLVDWLRQ�DJUHHPHQWV� WKDW� HQWUXVW� FHUWDLQ�ERGLHV�ZLWK� WKH� H[FOXVLYH� ULJKW� WR� WHVW�
FRPSOLDQFH�ZLWK� WKH� VWDQGDUG� JR� EH\RQG� WKH� SULPDU\� REMHFWLYH� RI� GHILQLQJ� WKH� VWDQGDUG� DQG�PD\� DOVR�
UHVWULFW�FRPSHWLWLRQ��7KH�H[FOXVLYLW\�FDQ��KRZHYHU��EH� MXVWLILHG� IRU�D�FHUWDLQ�SHULRG�RI� WLPH�� IRU�H[DPSOH�
E\� WKH� QHHG� WR� UHFRXS� VLJQLILFDQW� VWDUW�XS� FRVWV������ 7KH� VWDQGDUGLVDWLRQ� DJUHHPHQW� VKRXOG� LQ� WKDW� FDVH�
LQFOXGH� DGHTXDWH� VDIHJXDUGV� WR� PLWLJDWH� SRVVLEOH� ULVNV� WR� FRPSHWLWLRQ� UHVXOWLQJ� IURP� H[FOXVLYLW\�� 7KLV�
FRQFHUQV�� LQWHU� DOLD�� WKH� FHUWLILFDWLRQ� IHH�ZKLFK�QHHGV� WR�EH� UHDVRQDEOH� DQG�SURSRUWLRQDWH� WR� WKH� FRVW�RI�
WKH� FRPSOLDQFH� WHVWLQJ�

(1���������� 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� &� �����

���� ,Q� &DVH� ,9��������� 3KLOLSV�9&5�� FRPSOLDQFH� ZLWK� WKH� 9&5� VWDQGDUGV� OHG� WR� WKH� H[FOXVLRQ� RI� RWKHU�� SHUKDSV� EHWWHU�
V\VWHPV�� 6XFK� H[FOXVLRQ� ZDV� SDUWLFXODUO\� VHULRXV� LQ� YLHZ� RI� WKH� SUH�HPLQHQW� PDUNHW� SRVLWLRQ� HQMR\HG� E\� 3KLOLSV�
¶«� >5@UHVWULFWLRQV� ZHUH� LPSRVHG� XSRQ� WKH� SDUWLHV� ZKLFK� ZHUH� QRW� LQGLVSHQVDEOH� WR� WKH� DWWDLQPHQW� RI� WKHVH�
LPSURYHPHQWV�� 7KH� FRPSDWLELOLW\� RI� 9&5� YLGHR� FDVVHWWHV� ZLWK� WKH� PDFKLQHV� PDGH� E\� RWKHU� PDQXIDFWXUHUV� ZRXOG�
KDYH� EHHQ� HQVXUHG� HYHQ� LI� WKH� ODWWHU� KDG� WR� DFFHSW� QR� PRUH� WKDQ� DQ� REOLJDWLRQ� WR� REVHUYH� WKH� 9&5� VWDQGDUGV� ZKHQ�
PDQXIDFWXULQJ� 9&5� HTXLSPHQW·� �SDUDJUDSK� ����

���� 6HH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVH� ,9��������� ;�2SHQ� *URXS�� SDUDJUDSK� ���� ¶>7@KH� DLPV� RI� WKH� *URXS� FRXOG� QRW� EH�
DFKLHYHG� LI� DQ\� FRPSDQ\� ZLOOLQJ� WR� FRPPLW� LWVHOI� WR� WKH� *URXS� REMHFWLYHV� KDG� D� ULJKW� WR� EHFRPH� D� PHPEHU�� 7KLV�
ZRXOG� FUHDWH� SUDFWLFDO� DQG� ORJLVWLFDO� GLIILFXOWLHV� IRU� WKH� PDQDJHPHQW� RI� WKH� ZRUN� DQG� SRVVLEO\� SUHYHQW� DSSURSULDWH�
SURSRVDOV� EHLQJ� SDVVHG�·� 6HH� DOVR� &RPPLVVLRQ� 'HFLVLRQ� RI� ��� 2FWREHU� ����� LQ� &DVH� �������� 6KLS� &ODVVLILFDWLRQ��
SDUDJUDSK� ���� ¶WKH� &RPPLWPHQWV� VWULNH� DQ� DSSURSULDWH� EDODQFH� EHWZHHQ� PDLQWDLQLQJ� GHPDQGLQJ� FULWHULD� IRU�
PHPEHUVKLS� RI� ,$&6� RQ� WKH� RQH� KDQG�� DQG� UHPRYLQJ� XQQHFHVVDU\� EDUULHUV� WR� PHPEHUVKLS� RI� ,$&6� RQ� WKH� RWKHU�
KDQG�� 7KH� QHZ� FULWHULD�ZLOO� HQVXUH� WKDW� RQO\� WHFKQLFDOO\� FRPSHWHQW� &6V� DUH� HOLJLEOH� WR� EHFRPH�PHPEHU� RI� ,$&6�� WKXV�
SUHYHQWLQJ� WKDW� WKH� HIILFLHQF\� DQG� TXDOLW\� RI� ,$&6·� ZRUN� LV� XQGXO\� LPSDLUHG� E\� WRR� OHQLHQW� UHTXLUHPHQWV� IRU� SDUWLFLä
SDWLRQ� LQ� ,$&6�� $W� WKH� VDPH� WLPH�� WKH� QHZ� FULWHULD�ZLOO� QRW� KLQGHU� &6V��ZKR� DUH� WHFKQLFDOO\� FRPSHWHQW� DQG�ZLOOLQJ� WR�
GR� VR� IURP� MRLQLQJ� ,$&6·�

���� 7HFKQRORJ\�ZKLFK� LV� UHJDUGHG�E\�XVHUV�RU� OLFHQVHHV�DV� LQWHUFKDQJHDEOH�ZLWK�RU� VXEVWLWXWDEOH� IRU� DQRWKHU� WHFKQRORJ\��E\�
UHDVRQ� RI� WKH� FKDUDFWHULVWLFV� DQG� LQWHQGHG� XVH� RI� WKH� WHFKQRORJLHV�

���� ,Q� WKLV� FRQWH[W� VHH� &RPPLVVLRQ� 'HFLVLRQ� LQ� &DVHV� ,9��������� �������� ����� 'XWFK� &UDQHV� �6&.� DQG� )1.��� 2-� /� �����
������������ S�� ���� SDUDJUDSK� ���� ¶7KH� EDQ� RQ� FDOOLQJ� RQ� ILUPV� QRW� FHUWLILHG� E\� 6&.� DV� VXE�FRQWUDFWRUV� UHVWULFWV� WKH�
IUHHGRP�RI�DFWLRQ�RI�FHUWLILHG�ILUPV��:KHWKHU�D�EDQ�FDQ�EH� UHJDUGHG�DV�SUHYHQWLQJ��UHVWULFWLQJ�RU�GLVWRUWLQJ�FRPSHWLWLRQ�
ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH�������PXVW�EH� MXGJHG� LQ� WKH� OHJDO�DQG�HFRQRPLF�FRQWH[W�� ,I� VXFK�D�EDQ� LV�DVVRFLDWHG�ZLWK�
D� FHUWLILFDWLRQ� V\VWHP� ZKLFK� LV� FRPSOHWHO\� RSHQ�� LQGHSHQGHQW� DQG� WUDQVSDUHQW� DQG� SURYLGHV� IRU� WKH� DFFHSWDQFH� RI�
HTXLYDOHQW� JXDUDQWHHV� IURP� RWKHU� V\VWHPV�� LW� PD\� EH� DUJXHG� WKDW� LW� KDV� QR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� EXW� LV�
VLPSO\� DLPHG� DW� IXOO\� JXDUDQWHHLQJ� WKH� TXDOLW\� RI� WKH� FHUWLILHG� JRRGV� RU� VHUYLFHV·�



6WDQGDUG� WHUPV

����� ,W� LV� JHQHUDOO\� QRW� MXVWLILHG� WR� PDNH� VWDQGDUG� WHUPV� ELQGLQJ� DQG� REOLJDWRU\� IRU� WKH� LQGXVWU\� RU� WKH�
PHPEHUV� RI� WKH� WUDGH� DVVRFLDWLRQ� WKDW� HVWDEOLVKHG� WKHP�� 7KH� SRVVLELOLW\� FDQQRW�� KRZHYHU�� EH� UXOHG� RXW�
WKDW�PDNLQJ� VWDQGDUG� WHUPV� ELQGLQJ�PD\�� LQ� D� VSHFLILF� FDVH�� EH� LQGLVSHQVDEOH� WR� WKH� DWWDLQPHQW� RI� WKH�
HIILFLHQF\� JDLQV� JHQHUDWHG� E\� WKHP�

������� 3DVV�RQ� WR� FRQVXPHUV

6WDQGDUGLVDWLRQ� DJUHHPHQWV

����� (IILFLHQF\� JDLQV� DWWDLQHG� E\� LQGLVSHQVDEOH� UHVWULFWLRQV� PXVW� EH� SDVVHG� RQ� WR� FRQVXPHUV� WR� DQ� H[WHQW�
WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� FDXVHG� E\� D� VWDQGDUGLVDWLRQ� DJUHHPHQW� RU� E\�
VWDQGDUG� WHUPV��$� UHOHYDQW�SDUW� RI� WKH� DQDO\VLV� RI� OLNHO\�SDVV�RQ� WR� FRQVXPHUV� LV�ZKLFK�SURFHGXUHV� DUH�
XVHG� WR� JXDUDQWHH� WKDW� WKH� LQWHUHVWV�RI� WKH� XVHUV�RI� VWDQGDUGV� DQG� HQG� FRQVXPHUV� DUH�SURWHFWHG��:KHUH�
VWDQGDUGV� IDFLOLWDWH� WHFKQLFDO� LQWHURSHUDELOLW\� DQG� FRPSDWLELOLW\� RU� FRPSHWLWLRQ� EHWZHHQ� QHZ� DQG�
DOUHDG\� H[LVWLQJ� SURGXFWV�� VHUYLFHV� DQG� SURFHVVHV�� LW� FDQ� EH� SUHVXPHG� WKDW� WKH� VWDQGDUG� ZLOO� EHQHILW�
FRQVXPHUV�

6WDQGDUG� WHUPV

����� %RWK� WKH� ULVN� RI� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� DQG� WKH� OLNHOLKRRG� RI� HIILFLHQF\� JDLQV� LQFUHDVH� ZLWK�
WKH� FRPSDQLHV·� PDUNHW� VKDUHV� DQG� WKH� H[WHQW� WR� ZKLFK� WKH� VWDQGDUG� WHUPV� DUH� XVHG�� +HQFH�� LW� LV� QRW�
SRVVLEOH� WR� SURYLGH� DQ\� JHQHUDO� ¶VDIH� KDUERXU·� ZLWKLQ� ZKLFK� WKHUH� LV� QR� ULVN� RI� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ� RU� ZKLFK� ZRXOG� DOORZ� WKH� SUHVXPSWLRQ� WKDW� HIILFLHQF\� JDLQV� ZLOO� EH� SDVVHG� RQ� WR�
FRQVXPHUV� WR� DQ� H[WHQW� WKDW� RXWZHLJKV� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�

����� +RZHYHU�� FHUWDLQ� HIILFLHQF\� JDLQV� JHQHUDWHG� E\� VWDQGDUG� WHUPV�� VXFK� DV� LQFUHDVHG� FRPSDUDELOLW\� RI� WKH�
RIIHUV� RQ� WKH�PDUNHW�� IDFLOLWDWHG� VZLWFKLQJ�EHWZHHQ� SURYLGHUV�� DQG� OHJDO� FHUWDLQW\�RI� WKH� FODXVHV� VHW� RXW�
LQ� WKH� VWDQGDUG� WHUPV�� DUH�QHFHVVDULO\�EHQHILFLDO� IRU� WKH� FRQVXPHUV��$V� UHJDUGV�RWKHU�SRVVLEOH� HIILFLHQF\�
JDLQV�� VXFK� DV� ORZHU� WUDQVDFWLRQ� FRVWV�� LW� LV� QHFHVVDU\� WR� PDNH� DQ� DVVHVVPHQW� RQ� D� FDVH�E\�FDVH� EDVLV�
DQG� LQ� WKH� UHOHYDQW� HFRQRPLF� FRQWH[W� ZKHWKHU� WKHVH� DUH� OLNHO\� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV�

������� 1R� HOLPLQDWLRQ� RI� FRPSHWLWLRQ

����� :KHWKHU� D� VWDQGDUGLVDWLRQ� DJUHHPHQW� DIIRUGV� WKH� SDUWLHV� WKH� SRVVLELOLW\� RI� HOLPLQDWLQJ� FRPSHWLWLRQ�
GHSHQGV� RQ� WKH� YDULRXV� VRXUFHV� RI� FRPSHWLWLRQ� LQ� WKH�PDUNHW�� WKH� OHYHO� RI� FRPSHWLWLYH� FRQVWUDLQW� WKDW�
WKH\� LPSRVH� RQ� WKH� SDUWLHV� DQG� WKH� LPSDFW� RI� WKH� DJUHHPHQW� RQ� WKDW� FRPSHWLWLYH� FRQVWUDLQW�� :KLOH�
PDUNHW� VKDUHV� DUH� UHOHYDQW� IRU� WKDW� DQDO\VLV�� WKH�PDJQLWXGH� RI� UHPDLQLQJ� VRXUFHV�RI� DFWXDO� FRPSHWLWLRQ�
FDQQRW� EH� DVVHVVHG� H[FOXVLYHO\�RQ� WKH� EDVLV� RI�PDUNHW� VKDUH� H[FHSW� LQ� FDVHV�ZKHUH� D� VWDQGDUG� EHFRPHV�
D� GH� IDFWR� LQGXVWU\� VWDQGDUG������ ,Q� WKH� ODWWHU� FDVH� FRPSHWLWLRQ� PD\� EH� HOLPLQDWHG� LI� WKLUG� SDUWLHV� DUH�
IRUHFORVHG� IURP� HIIHFWLYH� DFFHVV� WR� WKH� VWDQGDUG�� 6WDQGDUG� WHUPV� XVHG� E\� D� PDMRULW\� RI� WKH� LQGXVWU\�
PLJKW� FUHDWH�D� GH� IDFWR� LQGXVWU\� VWDQGDUG�DQG� WKXV� UDLVH� WKH� VDPH�FRQFHUQV��+RZHYHU�� LI� WKH� VWDQGDUG�RU�
WKH� VWDQGDUG� WHUPV� RQO\� FRQFHUQ� D� OLPLWHG� SDUW� RI� WKH� SURGXFW� RU� VHUYLFH�� FRPSHWLWLRQ� LV� QRW� OLNHO\� WR�
EH� HOLPLQDWHG�

����� ([DPSOHV

����� 6HWWLQJ� VWDQGDUGV� FRPSHWLWRUV� FDQQRW� VDWLVI\

([DPSOH� �

6LWXDWLRQ�� $� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� VHWV� DQG� SXEOLVKHV� VDIHW\� VWDQGDUGV� WKDW� DUH� ZLGHO\� XVHG�
E\� WKH� UHOHYDQW� LQGXVWU\�� 0RVW� FRPSHWLWRUV� RI� WKH� LQGXVWU\� WDNH� SDUW� LQ� WKH� VHWWLQJ� RI� WKH� VWDQGDUG��
3ULRU� WR� WKH� DGRSWLRQ� RI� WKH� VWDQGDUG�� D� QHZ� HQWUDQW� KDV� GHYHORSHG� D� SURGXFW� ZKLFK� LV� WHFKQLFDOO\�
HTXLYDOHQW� LQ� WHUPV� RI� WKH� SHUIRUPDQFH� DQG� IXQFWLRQDO� UHTXLUHPHQWV� DQG�ZKLFK� LV� UHFRJQLVHG� E\� WKH�
WHFKQLFDO� FRPPLWWHH� RI� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ�� +RZHYHU�� WKH� WHFKQLFDO� VSHFLILFDWLRQV� RI�
WKH� VDIHW\� VWDQGDUG� DUH��ZLWKRXW� DQ\� REMHFWLYH� MXVWLILFDWLRQ�� GUDZQ� XS� LQ� VXFK� D�ZD\� DV� WR� QRW� DOORZ�
IRU� WKLV� RU� RWKHU� QHZ� SURGXFWV� WR� FRPSO\� ZLWK� WKH� VWDQGDUG�

(1&� ������ 2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ� ���������

���� 'H� IDFWR� VWDQGDUGLVDWLRQ�UHIHUV� WR� D� VLWXDWLRQ�ZKHUH�D� �OHJDOO\�QRQ�ELQGLQJ�� VWDQGDUG�� LV�� LQ�SUDFWLFH��XVHG�E\�PRVW�RI� WKH�
LQGXVWU\�



$QDO\VLV�� 7KLV� VWDQGDUGLVDWLRQ� DJUHHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������� DQG� LV� XQOLNHO\� WR� PHHW� WKH� FULWHULD� RI� $UWLFOH� �������� 7KH�
PHPEHUV�RI� WKH�VWDQGDUGV�GHYHORSPHQW�RUJDQLVDWLRQ�KDYH��ZLWKRXW�DQ\�REMHFWLYH� MXVWLILFDWLRQ��VHW� WKH�
VWDQGDUG� LQ� VXFK� D� ZD\� WKDW� SURGXFWV� RI� WKHLU� FRPSHWLWRUV� ZKLFK� DUH� EDVHG� RQ� RWKHU� WHFKQRORJLFDO�
VROXWLRQV� FDQQRW� VDWLVI\� LW�� HYHQ� WKRXJK� WKH\� KDYH� HTXLYDOHQW� SHUIRUPDQFH�� +HQFH�� WKLV� VWDQGDUG��
ZKLFK� KDV� QRW� EHHQ� VHW� RQ� D� QRQ�GLVFULPLQDWRU\� EDVLV�� ZLOO� UHGXFH� RU� SUHYHQW� LQQRYDWLRQ� DQG�
SURGXFW� YDULHW\�� ,W� LV� XQOLNHO\� WKDW� WKH� ZD\� WKH� VWDQGDUG� LV� GUDIWHG� ZLOO� OHDG� WR� JUHDWHU� HIILFLHQF\�
JDLQV� WKDQ� D� QHXWUDO� RQH�

����� 1RQ�ELQGLQJ� DQG� WUDQVSDUHQW� VWDQGDUG� FRYHULQJ� D� ODUJH� SDUW� RI� WKH� PDUNHW

([DPSOH� �

6LWXDWLRQ��$�QXPEHU�RI� FRQVXPHU� HOHFWURQLFV�PDQXIDFWXUHUV�ZLWK� VXEVWDQWLDO�PDUNHW� VKDUHV�DJUHH� WR�
GHYHORS� D� QHZ� VWDQGDUG� IRU� D� SURGXFW� WR� IROORZ� XS� WKH� '9'�

$QDO\VLV�� 3URYLGHG� WKDW� �D�� WKH�PDQXIDFWXUHUV� UHPDLQ� IUHH� WR� SURGXFH�RWKHU� QHZ�SURGXFWV�ZKLFK�GR�
QRW� FRQIRUP� WR� WKH� QHZ� VWDQGDUG�� �E�� SDUWLFLSDWLRQ� LQ� WKH� VWDQGDUG�VHWWLQJ� LV� XQUHVWULFWHG� DQG�
WUDQVSDUHQW�� DQG� �F�� WKH� VWDQGDUGLVDWLRQ� DJUHHPHQW� GRHV� QRW� RWKHUZLVH� UHVWULFW� FRPSHWLWLRQ��
$UWLFOH� ������� LV� QRW� OLNHO\� WR� EH� LQIULQJHG�� ,I� WKH� SDUWLHV� DJUHHG� WR� RQO\� PDQXIDFWXUH� SURGXFWV�
ZKLFK� FRQIRUP� WR� WKH� QHZ� VWDQGDUG�� WKH� DJUHHPHQW� ZRXOG� OLPLW� WHFKQLFDO� GHYHORSPHQW�� UHGXFH�
LQQRYDWLRQ� DQG�SUHYHQW� WKH�SDUWLHV� IURP� VHOOLQJ�GLIIHUHQW�SURGXFWV�� WKHUHE\�FUHDWLQJ� UHVWULFWLYH�HIIHFWV�
RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

����� 6WDQGDUGLVDWLRQ� DJUHHPHQW� ZLWKRXW� ,35� GLVFORVXUH

([DPSOH� �

6LWXDWLRQ�� $� SULYDWH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� DFWLYH� LQ� VWDQGDUGLVDWLRQ� LQ� WKH� ,&7� �LQIRUPDWLRQ�
DQG� FRPPXQLFDWLRQ� WHFKQRORJ\�� VHFWRU� KDV� DQ� ,35� SROLF\� ZKLFK� QHLWKHU� UHTXLUHV� QRU� HQFRXUDJHV�
GLVFORVXUHV�RI� ,35�ZKLFK�FRXOG�EH� HVVHQWLDO� IRU� WKH� IXWXUH�VWDQGDUG��7KH� VWDQGDUG�VHWWLQJ�RUJDQLVDWLRQ�
WRRN� WKH� FRQVFLRXV� GHFLVLRQ� QRW� WR� LQFOXGH� VXFK� DQ� REOLJDWLRQ� LQ� SDUWLFXODU� FRQVLGHULQJ� WKDW� LQ�
JHQHUDO� DOO� WHFKQRORJLHV� SRWHQWLDOO\� UHOHYDQW� IRU� WKH� IXWXUH� VWDQGDUG� DUH� FRYHUHG� E\� PDQ\� ,35��
7KHUHIRUH� WKH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� FRQVLGHUHG� WKDW� DQ� ,35� GLVFORVXUH� REOLJDWLRQ� ZRXOG��
RQ� WKH� RQH� KDQG�� QRW� OHDG� WR� WKH� EHQHILW� RI� HQDEOLQJ� WKH� SDUWLFLSDQWV� WR� FKRRVH� D� VROXWLRQ� ZLWK�
QR�RU� OLWWOH� ,35�DQG��RQ� WKH�RWKHU��ZRXOG� OHDG� WR�DGGLWLRQDO�FRVWV� LQ� DQDO\VLQJ�ZKHWKHU� WKH� ,35�ZRXOG�
EH� SRWHQWLDOO\� HVVHQWLDO� IRU� WKH� IXWXUH� VWDQGDUG�� +RZHYHU�� WKH� ,35� SROLF\� RI� WKH� VWDQGDUG�VHWWLQJ�
RUJDQLVDWLRQ� UHTXLUHV� DOO� SDUWLFLSDQWV� WR�PDNH� D� FRPPLWPHQW� WR� OLFHQVH� DQ\� ,35� WKDW�PLJKW� UHDG� RQ�
WKH� IXWXUH� VWDQGDUG�RQ� )5$1'� WHUPV��7KH� ,35� SROLF\� DOORZV� IRU� RSW�RXWV� LI� WKHUH� LV� VSHFLILF� ,35� WKDW�
DQ� ,35� KROGHU� ZLVKHV� WR� SXW� RXWVLGH� WKH� EODQNHW� OLFHQVLQJ� FRPPLWPHQW�� ,Q� WKLV� SDUWLFXODU� LQGXVWU\�
WKHUH� DUH� VHYHUDO� FRPSHWLQJ� SULYDWH� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQV�� 3DUWLFLSDWLRQ� LQ� WKH� VWDQGDUG��
VHWWLQJ� RUJDQLVDWLRQ� LV� RSHQ� WR� DQ\RQH� DFWLYH� LQ� WKH� LQGXVWU\�

$QDO\VLV�� ,Q� PDQ\� FDVHV� DQ� ,35� GLVFORVXUH� REOLJDWLRQ� ZRXOG� EH� SUR�FRPSHWLWLYH� E\� LQFUHDVLQJ�
FRPSHWLWLRQ� EHWZHHQ� WHFKQRORJLHV� H[� DQWH�� ,Q� JHQHUDO�� VXFK� DQ� REOLJDWLRQ� DOORZV� WKH� PHPEHUV� RI�
D� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQ� WR� IDFWRU� LQ� WKH� DPRXQW� RI� ,35� UHDGLQJ� RQ� D� SDUWLFXODU� WHFKQRORJ\�
ZKHQ� GHFLGLQJ� EHWZHHQ� FRPSHWLQJ� WHFKQRORJLHV� �RU� HYHQ� WR�� LI� SRVVLEOH�� FKRRVH� D� WHFKQRORJ\�ZKLFK�
LV� QRW� FRYHUHG� E\� ,35��� 7KH� DPRXQW� RI� ,35� UHDGLQJ� RQ� D� WHFKQRORJ\�ZLOO� RIWHQ� KDYH� D� GLUHFW� LPSDFW�
RQ� WKH� FRVW� RI� DFFHVV� WR� WKH� VWDQGDUG�� +RZHYHU�� LQ� WKLV� SDUWLFXODU� FRQWH[W�� DOO� DYDLODEOH� WHFKQRORJLHV�
VHHP� WR� EH� FRYHUHG� E\� ,35�� DQG� HYHQ� PDQ\� ,35�� 7KHUHIRUH�� DQ\� ,35� GLVFORVXUH� ZRXOG� QRW� KDYH� WKH�
SRVLWLYH� HIIHFW� RI� HQDEOLQJ� WKH�PHPEHUV� WR� IDFWRU� LQ� WKH� DPRXQW� RI� ,35� ZKHQ� FKRRVLQJ� WHFKQRORJ\�
VLQFH� UHJDUGOHVV� RI� ZKDW� WHFKQRORJ\� LV� FKRVHQ�� LW� FDQ� EH� SUHVXPHG� WKDW� WKHUH� LV� ,35� UHDGLQJ� RQ� WKDW
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WHFKQRORJ\�� ,35� GLVFORVXUH� ZRXOG� EH� XQOLNHO\� WR� FRQWULEXWH� WR� JXDUDQWHHLQJ� HIIHFWLYH� DFFHVV� WR� WKH�
VWDQGDUG�ZKLFK� LQ� WKLV� VFHQDULR� LV� VXIILFLHQWO\� JXDUDQWHHG�E\� WKH� EODQNHW� FRPPLWPHQW� WR� OLFHQVH� DQ\�
,35� WKDW� PLJKW� UHDG� RQ� WKH� IXWXUH� VWDQGDUG� RQ� )5$1'� WHUPV�� 2Q� WKH� FRQWUDU\�� DQ� ,35� GLVFORVXUH�
REOLJDWLRQ� PLJKW� LQ� WKLV� FRQWH[W� OHDG� WR� DGGLWLRQDO� FRVWV� IRU� WKH� SDUWLFLSDQWV�� 7KH� DEVHQFH� RI� ,35�
GLVFORVXUH� PLJKW� DOVR�� LQ� WKRVH� FLUFXPVWDQFHV�� OHDG� WR� D� TXLFNHU� DGRSWLRQ� RI� WKH� VWDQGDUG� ZKLFK�
PLJKW� EH� LPSRUWDQW� LI� WKHUH� DUH� VHYHUDO� FRPSHWLQJ� VWDQGDUG�VHWWLQJ� RUJDQLVDWLRQV�� ,W� IROORZV� WKDW� WKH�
DJUHHPHQW� LV� XQOLNHO\� WR� JLYH� ULVH� WR� DQ\� QHJDWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� �������

����� 6WDQGDUGV� LQ� WKH� LQVXUDQFH� VHFWRU

([DPSOH� �

6LWXDWLRQ�� $� JURXS� RI� LQVXUDQFH� FRPSDQLHV� FRPHV� WRJHWKHU� WR� DJUHH� QRQ�ELQGLQJ� VWDQGDUGV� IRU� WKH�
LQVWDOODWLRQ� RI� FHUWDLQ� VHFXULW\� GHYLFHV� �WKDW� LV� WR� VD\�� FRPSRQHQWV� DQG� HTXLSPHQW� GHVLJQHG� IRU� ORVV�
SUHYHQWLRQ� DQG� UHGXFWLRQ� DQG� V\VWHPV� IRUPHG� IURP� VXFK� HOHPHQWV��� 7KH� QRQ�ELQGLQJ� VWDQGDUGV� VHW�
E\� WKH� LQVXUDQFH� FRPSDQLHV� �D�� DUH� DJUHHG� LQ� RUGHU� WR� DGGUHVV� D� VSHFLILF� QHHG� DQG� WR� DVVLVW� LQVXUHUV�
WR� PDQDJH� ULVN� DQG� RIIHU� ULVN�DSSURSULDWH� SUHPLXPV�� �E�� DUH� GLVFXVVHG� ZLWK� WKH� LQVWDOOHUV� �RU� WKHLU�
UHSUHVHQWDWLYHV�� DQG� WKHLU� YLHZV� DUH� WDNHQ� RQ� ERDUG� SULRU� WR� ILQDOLVDWLRQ� RI� WKH� VWDQGDUGV�� �F�� DUH�
SXEOLVKHG� E\� WKH� UHOHYDQW� LQVXUDQFH� DVVRFLDWLRQ� RQ� D� GHGLFDWHG� VHFWLRQ� RI� LWV� ZHEVLWH� VR� WKDW� DQ\�
LQVWDOOHU� RU� RWKHU� LQWHUHVWHG� SDUW\� FDQ� DFFHVV� WKHP� HDVLO\�

$QDO\VLV�� 7KH� SURFHVV� IRU� VHWWLQJ� WKHVH� VWDQGDUGV� LV� WUDQVSDUHQW� DQG� DOORZV� IRU� WKH� SDUWLFLSDWLRQ� RI�
LQWHUHVWHG� SDUWLHV�� ,Q� DGGLWLRQ�� WKH� UHVXOW� LV� HDVLO\� DFFHVVLEOH� RQ� D� UHDVRQDEOH� DQG� QRQ�GLVFULPLQDWRU\�
EDVLV� IRU� DQ\RQH� WKDW�ZLVKHV� WR� KDYH� DFFHVV� WR� LW�� 3URYLGHG� WKDW� WKH� VWDQGDUG� GRHV� QRW� KDYH�QHJDWLYH�
HIIHFWV� RQ� WKH� GRZQVWUHDP�PDUNHW� �IRU� H[DPSOH� E\� H[FOXGLQJ� FHUWDLQ� LQVWDOOHUV� WKURXJK� YHU\� VSHFLILF�
DQG� XQMXVWLILHG� UHTXLUHPHQWV� IRU� LQVWDOODWLRQV�� LW� LV� QRW� OLNHO\� WR� OHDG� WR� UHVWULFWLYH� HIIHFWV� RQ�
FRPSHWLWLRQ��+RZHYHU�� HYHQ� LI� WKH� VWDQGDUGV� OHG� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�� WKH� FRQGLWLRQV�
VHW�RXW� LQ�$UWLFOH��������ZRXOG� VHHP� WR�EH� IXOILOOHG��7KH� VWDQGDUGV�ZRXOG�DVVLVW� LQVXUHUV� LQ� DQDO\VLQJ�
WR� ZKDW� H[WHQW� VXFK� LQVWDOODWLRQ� V\VWHPV� UHGXFH� UHOHYDQW� ULVN� DQG� SUHYHQW� ORVVHV� VR� WKDW� WKH\� FDQ�
PDQDJH� ULVNV� DQG� RIIHU� ULVN�DSSURSULDWH� SUHPLXPV�� 6XEMHFW� WR� WKH� FDYHDW� UHJDUGLQJ� WKH� GRZQVWUHDP�
PDUNHW�� WKH\� ZRXOG� DOVR� EH� PRUH� HIILFLHQW� IRU� LQVWDOOHUV�� DOORZLQJ� WKHP� WR� FRPSO\� ZLWK� RQH� VHW� RI�
VWDQGDUGV� IRU� DOO� LQVXUDQFH� FRPSDQLHV� UDWKHU� WKDQ� EH� WHVWHG� E\� HYHU\� LQVXUDQFH� FRPSDQ\� VHSDUDWHO\��
7KH\� FRXOG� DOVR�PDNH� LW� HDVLHU� IRU� FRQVXPHUV� WR� VZLWFK�EHWZHHQ� LQVXUHUV�� ,Q� DGGLWLRQ�� WKH\� FRXOG�EH�
EHQHILFLDO� IRU� VPDOOHU� LQVXUHUV�ZKR�PD\�QRW�KDYH� WKH�FDSDFLW\�WR� WHVW� VHSDUDWHO\��$V� UHJDUGV� WKH�RWKHU�
FRQGLWLRQV� RI� $UWLFOH� �������� LW� VHHPV� WKDW� WKH� QRQ�ELQGLQJ� VWDQGDUGV� GR� QRW� JR� EH\RQG� ZKDW� LV�
QHFHVVDU\� WR� DFKLHYH� WKH� HIILFLHQFLHV� LQ� TXHVWLRQ�� WKDW� EHQHILWV�ZRXOG� EH� SDVVHG�RQ� WR� WKH� FRQVXPHUV�
�VRPH�ZRXOG� HYHQ� EH� GLUHFWO\� EHQHILFLDO� IRU� WKH� FRQVXPHUV�� DQG� WKDW� WKH� UHVWULFWLRQV�ZRXOG� QRW� OHDG�
WR� DQ� HOLPLQDWLRQ� RI� FRPSHWLWLRQ�

����� (QYLURQPHQWDO� VWDQGDUGV

([DPSOH� �

6LWXDWLRQ�� $OPRVW� DOO� SURGXFHUV� RI� ZDVKLQJ� PDFKLQHV� DJUHH�� ZLWK� WKH� HQFRXUDJHPHQW� RI� D� SXEOLF�
ERG\�� WR� QR� ORQJHU�PDQXIDFWXUH� SURGXFWV�ZKLFK� GR� QRW� FRPSO\�ZLWK� FHUWDLQ� HQYLURQPHQWDO� FULWHULD�
�IRU� H[DPSOH�� HQHUJ\� HIILFLHQF\���7RJHWKHU�� WKH� SDUWLHV� KROG� ����� RI� WKH�PDUNHW�� 7KH� SURGXFWV�ZKLFK�
ZLOO� EH� WKXV� SKDVHG� RXW� RI� WKH�PDUNHW� DFFRXQW� IRU� D� VLJQLILFDQW� SURSRUWLRQ� RI� WRWDO� VDOHV�� 7KH\� ZLOO�
EH� UHSODFHG� E\� PRUH� HQYLURQPHQWDOO\� IULHQGO\�� EXW� DOVR� PRUH� H[SHQVLYH� SURGXFWV�� )XUWKHUPRUH�� WKH�
DJUHHPHQW� LQGLUHFWO\� UHGXFHV� WKH� RXWSXW� RI� WKLUG� SDUWLHV� �IRU� H[DPSOH�� HOHFWULF� XWLOLWLHV� DQG� VXSSOLHUV�
RI� FRPSRQHQWV� LQFRUSRUDWHG� LQ� WKH�SURGXFWV�SKDVHG�RXW���:LWKRXW� WKH� DJUHHPHQW�� WKH�SDUWLHV�ZRXOG�
QRW� KDYH� VKLIWHG� WKHLU� SURGXFWLRQ� DQG� PDUNHWLQJ� HIIRUWV� WR� WKH� PRUH� HQYLURQPHQWDOO\� IULHQGO\�
SURGXFWV�

$QDO\VLV�� 7KH� DJUHHPHQW� JUDQWV� WKH� SDUWLHV� FRQWURO� RI� LQGLYLGXDO� SURGXFWLRQ� DQG� FRQFHUQV� DQ�
DSSUHFLDEOH� SURSRUWLRQ� RI� WKHLU� VDOHV� DQG� WRWDO� RXWSXW�� ZKLOVW� DOVR� UHGXFLQJ� WKLUG� SDUWLHV·� RXWSXW��
3URGXFW� YDULHW\�� ZKLFK� LV� SDUWO\� IRFXVHG� RQ� WKH� HQYLURQPHQWDO� FKDUDFWHULVWLFV� RI� WKH� SURGXFW�� LV�
UHGXFHG� DQG� SULFHV� ZLOO� SUREDEO\� ULVH�� 7KHUHIRUH�� WKH� DJUHHPHQW� LV� OLNHO\� WR� JLYH� ULVH� WR� UHVWULFWLYH�
HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������� 7KH� LQYROYHPHQW� RI� WKH� SXEOLF
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DXWKRULW\� LV� LUUHOHYDQW� IRU� WKDW� DVVHVVPHQW��+RZHYHU�� QHZHU��PRUH� HQYLURQPHQWDOO\� IULHQGO\�SURGXFWV�
DUH�PRUH� WHFKQLFDOO\�DGYDQFHG��RIIHULQJ�TXDOLWDWLYH�HIILFLHQFLHV� LQ� WKH� IRUP�RI�PRUH�ZDVKLQJ�PDFKLQH�
SURJUDPPHV� ZKLFK� FDQ� EH� XVHG� E\� FRQVXPHUV�� )XUWKHUPRUH�� WKHUH� DUH� FRVW� HIILFLHQFLHV� IRU� WKH�
SXUFKDVHUV� RI� WKH� ZDVKLQJ� PDFKLQHV� UHVXOWLQJ� IURP� ORZHU� UXQQLQJ� FRVWV� LQ� WKH� IRUP� RI� UHGXFHG�
FRQVXPSWLRQ�RI�ZDWHU�� HOHFWULFLW\�DQG� VRDS��7KRVH�FRVW� HIILFLHQFLHV�DUH� UHDOLVHG�RQ�PDUNHWV�ZKLFK�DUH�
GLIIHUHQW� IURP� WKH� UHOHYDQW� PDUNHW� RI� WKH� DJUHHPHQW�� 1HYHUWKHOHVV�� WKRVH� HIILFLHQFLHV� PD\� EH� WDNHQ�
LQWR� DFFRXQW� DV� WKH�PDUNHWV� RQ�ZKLFK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� DQG� WKH� HIILFLHQF\�JDLQV�
DULVH� DUH� UHODWHG� DQG� WKH� JURXS� RI� FRQVXPHUV� DIIHFWHG� E\� WKH� UHVWULFWLRQ� DQG� WKH� HIILFLHQF\� JDLQV� LV�
VXEVWDQWLDOO\� WKH� VDPH�� 7KH� HIILFLHQF\� JDLQV� RXWZHLJK� WKH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� LQ� WKH�
IRUP� RI� LQFUHDVHG� FRVWV�� 2WKHU� DOWHUQDWLYHV� WR� WKH� DJUHHPHQW� DUH� VKRZQ� WR� EH� OHVV� FHUWDLQ� DQG� OHVV�
FRVW�HIIHFWLYH� LQ� GHOLYHULQJ� WKH� VDPH�QHW� EHQHILWV��9DULRXV� WHFKQLFDO�PHDQV� DUH� HFRQRPLFDOO\� DYDLODEOH�
WR� WKH� SDUWLHV� LQ� RUGHU� WR�PDQXIDFWXUH�ZDVKLQJ�PDFKLQHV�ZKLFK� GR� FRPSO\�ZLWK� WKH� HQYLURQPHQWDO�
FKDUDFWHULVWLFV� DJUHHG� XSRQ� DQG� FRPSHWLWLRQ� ZLOO� VWLOO� WDNH� SODFH� IRU� RWKHU� SURGXFW� FKDUDFWHULVWLFV��
7KHUHIRUH�� WKH� FULWHULD� RI� $UWLFOH� ������� ZRXOG� DSSHDU� WR� EH� IXOILOOHG�

����� *RYHUQPHQW� HQFRXUDJHG� VWDQGDUGLVDWLRQ

([DPSOH� �

6LWXDWLRQ�� ,Q� UHVSRQVH� WR� WKH� ILQGLQJV� RI� UHVHDUFK� LQWR� WKH� UHFRPPHQGHG� OHYHOV� RI� IDW� LQ� FHUWDLQ�
SURFHVVHG� IRRG� FRQGXFWHG� E\� D� JRYHUQPHQW�IXQGHG� WKLQN� WDQN� LQ� RQH� 0HPEHU� 6WDWH�� VHYHUDO�PDMRU�
PDQXIDFWXUHUV� RI� WKH� SURFHVVHG� IRRGV� LQ� WKH� VDPH�0HPEHU� 6WDWH� DJUHH�� WKURXJK� IRUPDO� GLVFXVVLRQV�
DW� DQ� LQGXVWU\� WUDGH� DVVRFLDWLRQ�� WR� VHW� UHFRPPHQGHG� IDW� OHYHOV� IRU� WKH� SURGXFWV�� 7RJHWKHU�� WKH�
SDUWLHV� UHSUHVHQW� ����� RI� VDOHV� RI� WKH� SURGXFWV� ZLWKLQ� WKH� 0HPEHU� 6WDWH�� 7KH� SDUWLHV·� LQLWLDWLYH�
ZLOO� EH� VXSSRUWHG� E\� D� QDWLRQDO� DGYHUWLVLQJ� FDPSDLJQ� IXQGHG� E\� WKH� WKLQN� WDQN� KLJKOLJKWLQJ� WKH�
GDQJHUV� RI� D� KLJK� IDW� FRQWHQW� LQ� SURFHVVHG� IRRGV�

$QDO\VLV�� $OWKRXJK� WKH� IDW� OHYHOV� DUH� UHFRPPHQGDWLRQV� DQG� WKHUHIRUH� YROXQWDU\�� DV� D� UHVXOW� RI� WKH�
ZLGH� SXEOLFLW\� UHVXOWLQJ� IURP� WKH� QDWLRQDO� DGYHUWLVLQJ� FDPSDLJQ�� WKH� UHFRPPHQGHG� IDW� OHYHOV� DUH�
OLNHO\� WR� EH� LPSOHPHQWHG� E\� DOO� PDQXIDFWXUHUV� RI� WKH� SURFHVVHG� IRRGV� LQ� WKH� 0HPEHU� 6WDWH�� ,W� LV�
WKHUHIRUH� OLNHO\� WR� EHFRPH� D� GH� IDFWR� PD[LPXP� IDW� OHYHO� LQ� WKH� SURFHVVHG� IRRGV�� &RQVXPHU� FKRLFH�
DFURVV� WKH�SURGXFW�PDUNHWV�FRXOG� WKHUHIRUH�EH� UHGXFHG��+RZHYHU�� WKH�SDUWLHV�ZLOO�EH� DEOH� WR�FRQWLQXH�
WR� FRPSHWH�ZLWK� UHJDUG� WR� D� QXPEHU� RI� RWKHU� FKDUDFWHULVWLFV�RI� WKH� SURGXFWV�� VXFK� DV� SULFH�� SURGXFW�
VL]H�� TXDOLW\�� WDVWH�� RWKHU� QXWULWLRQDO� DQG� VDOW� FRQWHQW�� EDODQFH� RI� LQJUHGLHQWV�� DQG� EUDQGLQJ��
0RUHRYHU�� FRPSHWLWLRQ� UHJDUGLQJ� WKH� IDW� OHYHOV� LQ� WKH� SURGXFW� RIIHULQJ� PD\� LQFUHDVH� ZKHUH� SDUWLHV�
VHHN� WR� RIIHU� SURGXFWV� ZLWK� WKH� ORZHVW� OHYHOV�� 7KH� DJUHHPHQW� LV� WKHUHIRUH� XQOLNHO\� WR� JLYH� ULVH� WR�
UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� �������

����� 2SHQ� VWDQGDUGLVDWLRQ� RI� SURGXFW� SDFNDJLQJ

([DPSOH� �

6LWXDWLRQ�� 7KH�PDMRU�PDQXIDFWXUHUV�RI� D� IDVW�PRYLQJ� FRQVXPHU� SURGXFW� LQ� D� FRPSHWLWLYH�PDUNHW� LQ�
D� 0HPEHU� 6WDWH� ²� DV� ZHOO� DV� PDQXIDFWXUHUV� DQG� GLVWULEXWRUV� LQ� RWKHU� 0HPEHU� 6WDWHV� ZKR� VHOO� WKH�
SURGXFW� LQWR� WKH�0HPEHU� 6WDWH� �¶LPSRUWHUV·�� ²� DJUHH� ZLWK� WKH� PDMRU� SDFNDJLQJ� VXSSOLHUV� WR� GHYHORS�
DQG� LPSOHPHQW� D� YROXQWDU\� LQLWLDWLYH� WR� VWDQGDUGLVH� WKH� VL]H� DQG� VKDSH� RI� WKH� SDFNDJLQJ� RI� WKH�
SURGXFW� VROG� LQ� WKDW� 0HPEHU� 6WDWH�� 7KHUH� LV� FXUUHQWO\� D� ZLGH� YDULDWLRQ� LQ� SDFNDJLQJ� VL]HV� DQG�
PDWHULDOV� ZLWKLQ� DQG� DFURVV� WKH� 0HPEHU� 6WDWHV�� 7KLV� UHIOHFWV� WKH� IDFW� WKDW� WKH� SDFNDJLQJ� GRHV� QRW�
UHSUHVHQW� D� KLJK� SURSRUWLRQ� RI� WRWDO� SURGXFWLRQ� FRVWV� DQG� WKDW� VZLWFKLQJ� FRVWV� IRU� SDFNDJLQJ�
SURGXFHUV� DUH� QRW� VLJQLILFDQW�� 7KHUH� LV� QR� DFWXDO� RU� SHQGLQJ� (XURSHDQ� VWDQGDUG� IRU� WKH� SDFNDJLQJ��
7KH� DJUHHPHQW� KDV� EHHQ� HQWHUHG� LQWR� E\� WKH� SDUWLHV� YROXQWDULO\� LQ� UHVSRQVH� WR� SUHVVXUH� IURP� WKH�
0HPEHU� 6WDWH
V� JRYHUQPHQW� WR� PHHW� HQYLURQPHQWDO� WDUJHWV�� 7RJHWKHU�� WKH� PDQXIDFWXUHUV� DQG�
LPSRUWHUV� UHSUHVHQW� ����� RI� VDOHV� RI� WKH� SURGXFW� ZLWKLQ� WKH�0HPEHU� 6WDWH�� 7KH� YROXQWDU\� LQLWLDWLYH�
ZLOO� JLYH� ULVH� WR� D� XQLIRUP�VL]HG� SURGXFW� IRU� VDOH� ZLWKLQ� WKH� 0HPEHU� 6WDWH� WKDW� XVHV� OHVV� SDFNDJLQJ�
PDWHULDO�� RFFXSLHV� OHVV� VKHOI� VSDFH�� KDV� ORZHU� WUDQVSRUW� DQG� SDFNDJLQJ� FRVWV�� DQG� LV� PRUH� HQYLURQä
PHQWDOO\� IULHQGO\� WKURXJK� UHGXFHG�SDFNDJLQJ�ZDVWH�� ,W� DOVR� UHGXFHV� WKH� UHF\FOLQJ� FRVWV� RI� SURGXFHUV�
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7KH� VWDQGDUG� GRHV� QRW� VSHFLI\� WKDW� SDUWLFXODU� W\SHV� RI� SDFNDJLQJ� PDWHULDOV� PXVW� EH� XVHG�� 7KH�
VSHFLILFDWLRQV� RI� WKH� VWDQGDUG� KDYH� EHHQ� DJUHHG� EHWZHHQ� PDQXIDFWXUHUV� DQG� LPSRUWHUV� LQ� DQ� RSHQ�
DQG� WUDQVSDUHQW� PDQQHU�� ZLWK� WKH� GUDIW� VSHFLILFDWLRQV� KDYLQJ� EHHQ� SXEOLVKHG� IRU� RSHQ� FRQVXOWDWLRQ�
RQ� DQ� LQGXVWU\� ZHEVLWH� LQ� D� WLPHO\� PDQQHU� SULRU� WR� DGRSWLRQ�� 7KH� ILQDO� VSHFLILFDWLRQV� DGRSWHG� DUH�
DOVR� SXEOLVKHG� RQ� DQ� LQGXVWU\� WUDGH� DVVRFLDWLRQ� ZHEVLWH� WKDW� LV� IUHHO\� DFFHVVLEOH� WR� DQ\� SRWHQWLDO�
HQWUDQWV�� HYHQ� LI� WKH\� DUH� QRW� PHPEHUV� RI� WKH� WUDGH� DVVRFLDWLRQ�

$QDO\VLV�� $OWKRXJK� WKH� DJUHHPHQW� LV� YROXQWDU\�� WKH� VWDQGDUG� LV� OLNHO\� WR� EHFRPH� D� GH� IDFWR� LQGXVWU\�
SUDFWLFH� EHFDXVH� WKH� SDUWLHV� WRJHWKHU� UHSUHVHQW� D� KLJK� SURSRUWLRQ� RI� WKH� PDUNHW� IRU� WKH� SURGXFW� LQ�
WKH� 0HPEHU� 6WDWH� DQG� UHWDLOHUV� DUH� DOVR� EHLQJ� HQFRXUDJHG� E\� WKH� JRYHUQPHQW� WR� UHGXFH� SDFNDJLQJ�
ZDVWH��$V� VXFK�� WKH� DJUHHPHQW�FRXOG� LQ� WKHRU\�FUHDWH�EDUULHUV� WR� HQWU\�DQG�JLYH�ULVH� WR�SRWHQWLDO�DQWL��
FRPSHWLWLYH� IRUHFORVXUH� HIIHFWV� LQ� WKH� 0HPEHU� 6WDWH� PDUNHW�� 7KLV� ZRXOG� LQ� SDUWLFXODU� EH� D� ULVN� IRU�
LPSRUWHUV� RI� WKH� SURGXFW� LQ� TXHVWLRQ� ZKR�PD\� QHHG� WR� UHSDFNDJH� WKH� SURGXFW� WR� PHHW� WKH� GH� IDFWR
VWDQGDUG� LQ� RUGHU� WR� VHOO� LQ� WKH�0HPEHU� 6WDWH� LI� WKH� SDFN� VL]H� XVHG� LQ� RWKHU�0HPEHU� 6WDWHV� GRHV� QRW�
PHHW� WKH� VWDQGDUG�� +RZHYHU�� VLJQLILFDQW� EDUULHUV� WR� HQWU\� DQG� IRUHFORVXUH� DUH� XQOLNHO\� WR� RFFXU� LQ�
SUDFWLFH� EHFDXVH� �D�� WKH� DJUHHPHQW� LV� YROXQWDU\�� �E�� WKH� VWDQGDUG� KDV� EHHQ� DJUHHG� ZLWK� PDMRU�
LPSRUWHUV� LQ� DQ� RSHQ� DQG� WUDQVSDUHQW� PDQQHU�� �F�� VZLWFKLQJ� FRVWV� DUH� ORZ�� DQG� �G�� WKH� WHFKQLFDO�
GHWDLOV� RI� WKH� VWDQGDUG� DUH� DFFHVVLEOH� WR� QHZ� HQWUDQWV�� LPSRUWHUV� DQG� DOO� SDFNDJLQJ� VXSSOLHUV�� ,Q�
SDUWLFXODU�� LPSRUWHUV� ZLOO� KDYH� EHHQ� DZDUH� RI� SRWHQWLDO� FKDQJHV� WR� SDFNDJLQJ� DW� DQ� HDUO\� VWDJH� RI�
GHYHORSPHQW� DQG� ZLOO� KDYH� KDG� WKH� RSSRUWXQLW\� WKURXJK� WKH� RSHQ� FRQVXOWDWLRQ� RQ� WKH� GUDIW�
VWDQGDUGV� WR� SXW� IRUZDUG� WKHLU� YLHZV� EHIRUH� WKH� VWDQGDUG� ZDV� HYHQWXDOO\� DGRSWHG�� 7KH� DJUHHPHQW�
WKHUHIRUH� PD\� QRW� JLYH� ULVH� WR� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI�
$UWLFOH� �������

,Q� DQ\� HYHQW�� LW� LV� OLNHO\� WKDW� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� ZLOO� EH� IXOILOOHG� LQ� WKLV� FDVH�� �L�� WKH�
DJUHHPHQW�ZLOO� JLYH� ULVH� WR� TXDQWLWDWLYH� HIILFLHQFLHV� WKURXJK� ORZHU� WUDQVSRUW� DQG� SDFNDJLQJ� FRVWV�� �LL��
WKH� SUHYDLOLQJ� FRQGLWLRQV� RI� FRPSHWLWLRQ� RQ� WKH� PDUNHW� DUH� VXFK� WKDW� WKHVH� FRVWV� UHGXFWLRQV� DUH�
OLNHO\� WR� EH� SDVVHG� RQ� WR� FRQVXPHUV�� �LLL�� WKH� DJUHHPHQW� LQFOXGHV� RQO\� WKH� PLQLPXP� UHVWULFWLRQV�
QHFHVVDU\� WR� DFKLHYH� WKH�SDFNDJLQJ�VWDQGDUG�DQG� LV�XQOLNHO\� WR� UHVXOW� LQ� VLJQLILFDQW� IRUHFORVXUH�HIIHFWV�
DQG� �LY�� FRPSHWLWLRQ� ZLOO� QRW� EH� HOLPLQDWHG� LQ� D� VXEVWDQWLDO� SDUW� RI� WKH� SURGXFWV� LQ� TXHVWLRQ�

����� &ORVHG� VWDQGDUGLVDWLRQ� RI� SURGXFW� SDFNDJLQJ

([DPSOH� �

6LWXDWLRQ�� 7KH� VLWXDWLRQ� LV� WKH� VDPH� DV� LQ� ([DPSOH� ��� SDUDJUDSK������ H[FHSW� WKH� VWDQGDUG� LV� DJUHHG�
RQO\� EHWZHHQ�PDQXIDFWXUHUV�RI� WKH� IDVW�PRYLQJ� FRQVXPHU� SURGXFW� ORFDWHG�ZLWKLQ� WKH�0HPEHU� 6WDWH�
�ZKR� UHSUHVHQW� ����� RI� WKH� VDOHV� RI� WKH� SURGXFW� LQ� WKH� 0HPEHU� 6WDWH��� WKHUH� ZDV� QR� RSHQ� FRQVXOä
WDWLRQ� RQ� WKH� VSHFLILFDWLRQV� DGRSWHG� �ZKLFK� LQFOXGH� GHWDLOHG� VWDQGDUGV� RQ� WKH� W\SH� RI� SDFNDJLQJ�
PDWHULDO� WKDW�PXVW� EH� XVHG�� DQG� WKH� VSHFLILFDWLRQV�RI� WKH� YROXQWDU\� VWDQGDUG� DUH� QRW� SXEOLVKHG�� 7KLV�
UHVXOWHG� LQ� KLJKHU� VZLWFKLQJ� FRVWV� IRU� SURGXFHUV� LQ� RWKHU� 0HPEHU� 6WDWHV� WKDQ� IRU� GRPHVWLF�
SURGXFHUV�

$QDO\VLV�� 6LPLODU� WR� ([DPSOH� ��� SDUDJUDSK� ����� DOWKRXJK� WKH� DJUHHPHQW� LV� YROXQWDU\�� LW� LV� YHU\�
OLNHO\� WR� EHFRPH� GH� IDFWR� VWDQGDUG� LQGXVWU\� SUDFWLFH� VLQFH� UHWDLOHUV� DUH� DOVR� EHLQJ� HQFRXUDJHG� E\� WKH�
JRYHUQPHQW� WR� UHGXFH�SDFNDJLQJ�ZDVWH�DQG� WKH�GRPHVWLF�PDQXIDFWXUHUV�DFFRXQW� IRU������RI� VDOHV�RI�
WKH� SURGXFW�ZLWKLQ� WKH�0HPEHU� 6WDWH�� 7KH� IDFW� WKDW� UHOHYDQW�SURGXFHUV� LQ� RWKHU�0HPEHU� 6WDWHV�ZHUH�
QRW� FRQVXOWHG� UHVXOWHG� LQ� WKH� DGRSWLRQ�RI� D� VWDQGDUG�ZKLFK� LPSRVHV�KLJKHU� VZLWFKLQJ�FRVWV� RQ� WKHP�
FRPSDUHG� WR�GRPHVWLF�SURGXFHUV��7KH� DJUHHPHQW�PD\� WKHUHIRUH�FUHDWH�EDUULHUV� WR� HQWU\�DQG�JLYH� ULVH�
WR� SRWHQWLDO� DQWL�FRPSHWLWLYH� IRUHFORVXUH� HIIHFWV� RQ� SDFNDJLQJ� VXSSOLHUV�� QHZ� HQWUDQWV� DQG� LPSRUWHUV�
²� DOO� RI� ZKRP� ZHUH� QRW� LQYROYHG� LQ� WKH� VWDQGDUG�VHWWLQJ� SURFHVV� ²� DV� WKH\� PD\� QHHG� WR� UHSDFNDJH�
WKH� SURGXFW� WR�PHHW� WKH� GH� IDFWR� VWDQGDUG� LQ� RUGHU� WR� VHOO� LQ� WKH�0HPEHU� 6WDWH� LI� WKH� SDFN� VL]H� XVHG�
LQ� RWKHU� 0HPEHU� 6WDWHV� GRHV� QRW� PHHW� WKH� VWDQGDUG�

8QOLNH� LQ� ([DPSOH� ��� SDUDJUDSK� ����� WKH� VWDQGDUGLVDWLRQ� SURFHVV� KDV� QRW� EHHQ� FDUULHG� RXW� LQ� DQ�
RSHQ� DQG� WUDQVSDUHQW� PDQQHU�� ,Q� SDUWLFXODU�� QHZ� HQWUDQWV�� LPSRUWHUV� DQG� SDFNDJLQJ� VXSSOLHUV� KDYH�
QRW� EHHQ� JLYHQ� WKH� RSSRUWXQLW\� WR� FRPPHQW� RQ� WKH� SURSRVHG� VWDQGDUG� DQG�PD\� QRW� HYHQ� EH� DZDUH�
RI� LW� XQWLO� D� ODWH� VWDJH�� FUHDWLQJ� WKH� SRVVLELOLW\� WKDW� WKH\�PD\� QRW� EH� DEOH� WR� FKDQJH� WKHLU� SURGXFWLRQ�
PHWKRGV� RU� VZLWFK� VXSSOLHUV� TXLFNO\� DQG� HIIHFWLYHO\�� 0RUHRYHU�� QHZ� HQWUDQWV�� LPSRUWHUV� DQG
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SDFNDJLQJ� VXSSOLHUV�PD\� QRW� EH� DEOH� WR� FRPSHWH� LI� WKH� VWDQGDUG� LV� XQNQRZQ� RU� GLIILFXOW� WR� FRPSO\�
ZLWK��2I� SDUWLFXODU� UHOHYDQFH�KHUH� LV� WKH� IDFW� WKDW� WKH� VWDQGDUG� LQFOXGHV�GHWDLOHG� VSHFLILFDWLRQV�RQ� WKH�
SDFNDJLQJ� PDWHULDOV� WR� EH� XVHG� ZKLFK�� EHFDXVH� RI� WKH� FORVHG� QDWXUH� RI� WKH� FRQVXOWDWLRQ� DQG� WKH�
VWDQGDUG�� LPSRUWHUV� DQG� QHZ� HQWUDQWV� ZLOO� VWUXJJOH� WR� FRPSO\� ZLWK�� 7KH� DJUHHPHQW� PD\� WKHUHIRUH�
UHVWULFW�FRPSHWLWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH���������7KLV�FRQFOXVLRQ� LV�QRW� DIIHFWHG�E\� WKH� IDFW�
WKH� DJUHHPHQW� KDV� EHHQ� HQWHUHG� LQWR� LQ� RUGHU� WR�PHHW� XQGHUO\LQJ� HQYLURQPHQWDO� WDUJHWV� DJUHHG�ZLWK�
WKH� 0HPEHU� 6WDWH
V� JRYHUQPHQW�

,W� LV� XQOLNHO\� WKDW� WKH� FRQGLWLRQV� RI� $UWLFOH� ������� ZLOO� EH� IXOILOOHG� LQ� WKLV� FDVH�� $OWKRXJK� WKH�
DJUHHPHQW� ZLOO� JLYH� ULVH� WR� VLPLODU� TXDQWLWDWLYH� HIILFLHQFLHV� DV� DULVH� XQGHU� ([DPSOH� ��� SDUDJUDSK�
����� WKH� FORVHG� DQG� SULYDWH�QDWXUH� RI� WKH� VWDQGDUGLVDWLRQ� DJUHHPHQW� DQG� WKH� QRQ�SXEOLVKHG� GHWDLOHG�
VWDQGDUG� RQ� WKH� W\SH� RI� SDFNDJLQJ� PDWHULDO� WKDW� PXVW� EH� XVHG� DUH� XQOLNHO\� WR� EH� LQGLVSHQVDEOH� WR�
DFKLHYLQJ� WKH� HIILFLHQFLHV� XQGHU� WKH� DJUHHPHQW�

����� 1RQ�ELQGLQJ� DQG� RSHQ� VWDQGDUG� WHUPV� XVHG� IRU� FRQWUDFWV� ZLWK� HQG�XVHUV

([DPSOH� �

6LWXDWLRQ��$� WUDGH� DVVRFLDWLRQ� IRU� HOHFWULFLW\� GLVWULEXWRUV� HVWDEOLVKHV� QRQ�ELQGLQJ� VWDQGDUG� WHUPV� IRU�
WKH� VXSSO\� RI� HOHFWULFLW\� WR� HQG�XVHUV�� 7KH� HVWDEOLVKPHQW� RI� WKH� VWDQGDUG� WHUPV� LV� PDGH� LQ� D� WUDQVä
SDUHQW� DQG� QRQ�GLVFULPLQDWRU\�PDQQHU�� 7KH� VWDQGDUG� WHUPV� FRYHU� LVVXHV� VXFK� DV� WKH� VSHFLILFDWLRQ�RI�
WKH� SRLQW� RI� FRQVXPSWLRQ�� WKH� ORFDWLRQ� RI� WKH� FRQQHFWLRQ� SRLQW� DQG� WKH� FRQQHFWLRQ� YROWDJH��
SURYLVLRQV� RQ� VHUYLFH� UHOLDELOLW\� DV� ZHOO� DV� WKH� SURFHGXUH� IRU� VHWWOLQJ� WKH� DFFRXQWV� EHWZHHQ� WKH�
SDUWLHV� WR� WKH� FRQWUDFW� �IRU� H[DPSOH�� ZKDW� KDSSHQV� LI� WKH� FXVWRPHU� GRHV� QRW� SURYLGH� WKH� VXSSOLHU�
ZLWK� WKH� UHDGLQJV� RI� WKH�PHDVXUHPHQW� GHYLFHV��� 7KH� VWDQGDUG� WHUPV� GR� QRW� FRYHU� DQ\� LVVXHV� UHODWLQJ�
WR� SULFHV�� WKDW� LV� WR� VD\�� WKH\� FRQWDLQ� QR� UHFRPPHQGHG� SULFHV� RU� RWKHU� FODXVHV� UHODWHG� WR� SULFH��$Q\�
FRPSDQ\� DFWLYH�ZLWKLQ� WKH� VHFWRU� LV� IUHH� WR� XVH� WKH� VWDQGDUG� WHUPV� DV� LW� VHHV� ILW�� $ERXW� ����� RI� WKH�
FRQWUDFWV� FRQFOXGHG� ZLWK� HQG�XVHUV� LQ� WKH� UHOHYDQW� PDUNHW� DUH� EDVHG� RQ� WKHVH� VWDQGDUG� WHUPV�

$QDO\VLV��7KHVH�VWDQGDUG� WHUPV�DUH�QRW� OLNHO\� WR�JLYH� ULVH� WR� UHVWULFWLYH�HIIHFWV�RQ� FRPSHWLWLRQ�ZLWKLQ�
WKH� PHDQLQJ� RI� $UWLFOH� �������� (YHQ� LI� WKH\� KDYH� EHFRPH� LQGXVWU\� SUDFWLFH�� WKH\� GR� QRW� VHHP� WR�
KDYH� DQ\� DSSUHFLDEOH� QHJDWLYH� LPSDFW� RQ� SULFHV�� SURGXFW� TXDOLW\� RU� YDULHW\�

����� 6WDQGDUG� WHUPV� XVHG� IRU� FRQWUDFWV� EHWZHHQ� FRPSDQLHV

([DPSOH� ��

6LWXDWLRQ�� &RQVWUXFWLRQ� FRPSDQLHV� LQ� D� FHUWDLQ� 0HPEHU� 6WDWH� FRPH� WRJHWKHU� WR� HVWDEOLVK� QRQ��
ELQGLQJ� DQG� RSHQ� VWDQGDUG� WHUPV� DQG� FRQGLWLRQV� IRU� XVH� E\� D� FRQWUDFWRU� ZKHQ� VXEPLWWLQJ� D�
TXRWDWLRQ� IRU� FRQVWUXFWLRQ� ZRUN� WR� D� FOLHQW�� $� IRUP� RI� TXRWDWLRQ� LV� LQFOXGHG� WRJHWKHU� ZLWK� WHUPV�
DQG� FRQGLWLRQV� VXLWDEOH� IRU� EXLOGLQJ� RU� FRQVWUXFWLRQ�� 7RJHWKHU�� WKH� GRFXPHQWV� FUHDWH� WKH�
FRQVWUXFWLRQ� FRQWUDFW�� &ODXVHV� FRYHU� VXFK� PDWWHUV� DV� FRQWUDFW� IRUPDWLRQ�� JHQHUDO� REOLJDWLRQV� RI�
WKH� FRQWUDFWRU� DQG� WKH� FOLHQW� DQG� QRQ�SULFH� UHODWHG� SD\PHQW� FRQGLWLRQV� �IRU� H[DPSOH�� D� SURYLVLRQ�
VSHFLI\LQJ� WKH� FRQWUDFWRU
V� ULJKW� WR� JLYH� QRWLFH� WR� VXVSHQG� WKH� ZRUN� IRU� QRQ�SD\PHQW��� LQVXUDQFH��
GXUDWLRQ�� KDQGRYHU� DQG� GHIHFWV�� OLPLWDWLRQ� RI� OLDELOLW\�� WHUPLQDWLRQ�� HWF�� ,Q� FRQWUDVW� WR� ([DPSOH� ���
SDUDJUDSK������ WKHVH� VWDQGDUG� WHUPV�ZRXOG� RIWHQ� EH� XVHG� EHWZHHQ� FRPSDQLHV�� RQH� DFWLYH� XSVWUHDP�
DQG� RQH� DFWLYH� GRZQVWUHDP�

$QDO\VLV�� 7KHVH� VWDQGDUG� WHUPV� DUH� QRW� OLNHO\� WR� KDYH� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� ZLWKLQ� WKH�
PHDQLQJ�RI�$UWLFOH��������� 7KHUH�ZRXOG�QRUPDOO\�QRW�EH� DQ\� VLJQLILFDQW� OLPLWDWLRQ� LQ� WKH� FXVWRPHU
V�
FKRLFH� RI� WKH� HQG�SURGXFW�� QDPHO\� WKH� FRQVWUXFWLRQ� ZRUN�� 2WKHU� UHVWULFWLYH� HIIHFWV� RQ� FRPSHWLWLRQ�
GR� QRW� VHHP� OLNHO\�� ,QGHHG�� VHYHUDO� RI� WKH� FODXVHV� DERYH� �KDQGRYHU� DQG� GHIHFWV�� WHUPLQDWLRQ�� HWF���
ZRXOG� RIWHQ� EH� UHJXODWHG� E\� ODZ�
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����� 6WDQGDUG� WHUPV� IDFLOLWDWLQJ� WKH� FRPSDULVRQ� RI� GLIIHUHQW� FRPSDQLHV·� SURGXFWV

([DPSOH� ��

6LWXDWLRQ�� $� QDWLRQDO� DVVRFLDWLRQ� IRU� WKH� LQVXUDQFH� VHFWRU� GLVWULEXWHV� QRQ�ELQGLQJ� VWDQGDUG� SROLF\�
FRQGLWLRQV� IRU�KRXVH� LQVXUDQFH�FRQWUDFWV��7KH�FRQGLWLRQV�JLYH�QR� LQGLFDWLRQ�RI� WKH� OHYHO�RI� LQVXUDQFH�
SUHPLXPV�� WKH� DPRXQW� RI� WKH� FRYHU� RU� WKH� H[FHVVHV� SD\DEOH� E\� WKH� LQVXUHG�� 7KH\� GR� QRW� LPSRVH�
FRPSUHKHQVLYH� FRYHU� LQFOXGLQJ� ULVNV� WR� ZKLFK� D� VLJQLILFDQW� QXPEHU� RI� SROLF\KROGHUV� DUH� QRW� VLPXOä
WDQHRXVO\� H[SRVHG� DQG� GR� QRW� UHTXLUH� WKH� SROLF\KROGHUV� WR� REWDLQ� FRYHU� IURP� WKH� VDPH� LQVXUHU� IRU�
GLIIHUHQW� ULVNV�� :KLOH� WKH� PDMRULW\� RI� LQVXUDQFH� FRPSDQLHV� XVH� VWDQGDUG� SROLF\� FRQGLWLRQV�� QRW� DOO�
WKHLU� FRQWUDFWV� FRQWDLQ� WKH� VDPH� FRQGLWLRQV� DV� WKH\� DUH� DGDSWHG� WR� HDFK� FOLHQW
V� LQGLYLGXDO�QHHGV� DQG�
WKHUHIRUH� WKHUH� LV� QR� GH� IDFWR� VWDQGDUGLVDWLRQ� RI� LQVXUDQFH� SURGXFWV� RIIHUHG� WR� FRQVXPHUV�� 7KH�
VWDQGDUG� SROLF\� FRQGLWLRQV� HQDEOH� FRQVXPHUV� DQG� FRQVXPHU� RUJDQLVDWLRQV� WR� FRPSDUH� WKH�
SROLFLHV� RIIHUHG� E\� WKH� GLIIHUHQW� LQVXUHUV�� $� FRQVXPHU� DVVRFLDWLRQ� LV� LQYROYHG� LQ� WKH� SURFHVV� RI�
OD\LQJ� GRZQ� WKH� VWDQGDUG� SROLF\� FRQGLWLRQV�� 7KH\� DUH� DOVR� DYDLODEOH� IRU� XVH� E\� QHZ� HQWUDQWV�� RQ� D�
QRQ�GLVFULPLQDWRU\� EDVLV�

$QDO\VLV�� 7KHVH� VWDQGDUG�SROLF\� FRQGLWLRQV� UHODWH� WR� WKH� FRPSRVLWLRQ�RI� WKH� ILQDO� LQVXUDQFH�SURGXFW��
,I� WKH� PDUNHW� FRQGLWLRQV� DQG� RWKHU� IDFWRUV� ZRXOG� VKRZ� WKDW� WKHUH� PLJKW� EH� D� ULVN� RI� OLPLWDWLRQ� LQ�
SURGXFW� YDULHW\� DV� D� UHVXOW� RI� LQVXUDQFH� FRPSDQLHV� XVLQJ� VXFK� VWDQGDUG�SROLF\� FRQGLWLRQV�� LW� LV� OLNHO\�
WKDW� VXFK�SRVVLEOH� OLPLWDWLRQ�ZRXOG� EH� RXWZHLJKHG�E\� HIILFLHQFLHV� VXFK� DV� IDFLOLWDWLRQ�RI� FRPSDULVRQ�
E\� FRQVXPHUV� RI� FRQGLWLRQV� RIIHUHG� E\� LQVXUDQFH� FRPSDQLHV�� 7KRVH� FRPSDULVRQV� LQ� WXUQ� IDFLOLWDWH�
VZLWFKLQJ� EHWZHHQ� LQVXUDQFH� FRPSDQLHV� DQG� WKXV� HQKDQFH� FRPSHWLWLRQ�� )XUWKHUPRUH� WKH� VZLWFKLQJ�
RI� SURYLGHUV�� DV� ZHOO� DV� PDUNHW� HQWU\� E\� FRPSHWLWRUV�� FRQVWLWXWHV� DQ� DGYDQWDJH� IRU� FRQVXPHUV�� 7KH�
IDFW� WKDW� WKH� FRQVXPHU� DVVRFLDWLRQ� KDV� SDUWLFLSDWHG� LQ� WKH� SURFHVV� FRXOG�� LQ� FHUWDLQ� LQVWDQFHV��
LQFUHDVH� WKH� OLNHOLKRRG� RI� WKRVH� HIILFLHQFLHV� ZKLFK� GR� QRW� DXWRPDWLFDOO\� EHQHILW� WKH� FRQVXPHUV�
EHLQJ� SDVVHG� RQ�� 7KH� VWDQGDUG� SROLF\� FRQGLWLRQV� DUH� DOVR� OLNHO\� WR� UHGXFH� WUDQVDFWLRQ� FRVWV� DQG�
IDFLOLWDWH� HQWU\� IRU� LQVXUHUV� RQ� D� GLIIHUHQW� JHRJUDSKLF� DQG�RU� SURGXFW� PDUNHWV�� 0RUHRYHU�� WKH�
UHVWULFWLRQV� GR� QRW� VHHP� WR� JR� EH\RQG� ZKDW� LV� QHFHVVDU\� WR� DFKLHYH� WKH� LGHQWLILHG� HIILFLHQFLHV� DQG�
FRPSHWLWLRQ� ZRXOG� QRW� EH� HOLPLQDWHG�� &RQVHTXHQWO\�� WKH� FULWHULD� RI� $UWLFOH� ������� DUH� OLNHO\� WR� EH�
IXOILOOHG�
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